








So) 


as 


ex het 











Gserver, 


THE 
AW ol Degol 


Vou. XII] } [Dountz No, 
NEW YORK, NOVEMBER AND DECEMBER, 1854. 








[Entered according to the Act of Congress, in the year 1854, by the Honorable John Duer, one of the Justices of 
the Superior Court of the city of New York, in the Clerk’s Office of the District Court of the United States 
for the Southern District of New York.] 


DUER’S MARINE INSURANCE. 


LECTURE XVII, FROM THE THIRD UNPUBLISHED VOLUME OF DUER 
ON INSURANCE, 


PARTIAL RETURN OF PREMIUM.* 


§ 1. We are next to consider the cases in which the contract is only 
partially dissolved, and the underwriter, is, consequently, bound to re- 
store only a part of the stipulated premium. These cases may be 
divided into two general classes. 

1. Where the value of the property, or of the interest, upon which 
the policy attaches is less than the amount of the insurance, so that 
the underwriter, in the event of a total loss, cannot be rendered liable 
for the whole sum that he insured ; and 

2. Where the premium, in its application to distinct risks, is suscep- 
tible of a division and apportionment, and some of the distinct risks 
are not commenced. 

The first class of cases will be considered under the general head of 
“ Short Interest ;” the second under that of “ Divisibility of the risks.” 


SHORT INTEREST. 

§ 2. A deficiency of interest, entitling the insured to a proportionate 
return of premium, may arise from one of two causes: either the whole 
property or interest that the insurance is intended to cover, may not 
be at risk, or, where the whole is at risk, its real value may be less 
than the sum insured ; and this distinction is necessary to be borne in 





* This lecture is now published with the view of eliciting the opinions of lawyers and 
practical insurers in respect to the doctrines which it contains. 
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mind, since, in each case, the rights of the assured and the liability of the 
underwriter will be found to vary according tothe form of the policy, as 
valued or open. When the policy is valued, and the entire subject to 
which the valuation refers is at risk, the assured is never entitled to 
demand a return of premium on the sole ground of deficiency of value, 
The valuation, if made in good faith, is conclusive on the parties, and 
neither is permitted to allege an over-insurance. The assured is ag 
much precluded from averring an excess in the valuation, as entitling 
him to areturn of premium, as the underwriter from making a similar 
averment to diminish his liability for a loss. But where only a part 
of the entire subject to which the valuation refers is at risk, whatever 
may be its real value, there must be a proportionate return of premium, 
since the underwriter, in the event of a total loss, would only be liable 
for a proportion of the sum that he insured.* Thus, where an insur- 
ance is made on freight, valued at the sum insured, the freight to 
which the valuation must be applied, is construed to mean the freight 
of all the goods intended to be loaded on the voyage insured, and 
consequently, if a part only of the intended eargo is laden, as the 
underwriter is relieved from his liability in proportion to the deficiency, 
he is bound, in the same proportion, to return the premium ; + but if 
all the goods in reference to which the freight is claimed are actually 
shipped, the assured would never be permitted to allege that the 
freight stipulated to be paid fell short of the sum at which it was 
valued in the policy, and the same rules are applicable where the 
insurance is on cargo or on goods, generally or specifically, described. 
So in the case supposed of a valued policy on goods or freight, if 
only a part of the intended cargo is loaded, the assured would certainly 
never be permitted to show, in order to establish a claim for a total 
loss, that the value of the goods shipped, or of the freight stipulated, 
yas equal to the sum insured, since a valuation can no more be set 
aside by proof of its inadequacy than by proof of its excess.t Conse- 
quently, the underwriter would not be allowed to give evidence of the 
same facts as barring a claim for a proportionate return of premium. 
Nor would the application of the rules that have been stated be varied 
where the insurance is made for a less sum than the amount of the 
valuation. Thus, if an insurance were made, say for $5,000 on 100 
hhds. of sugar, valued at $10,000, the policy, if 50 hhds. only were 
shipped, wonld attach only upon an undivided moiety of the interest 
of the assured, precisely as it would have done had the whole 100 
hhds. been at risk. Consequently the liability of the underwriter 
would be reduced to $2,500, and the’ assured be entitled to reclaim a 
moiety of the premium. 





* Stevens on Average, p. 185, (Phil. ed.,) Marsh, 653 ; 2 Magins, 127; Arnauld, 1227. 

¢ Forbes v. Aspinall, 13 East., 323; Patrick v. Eames, 3 Camp., 44; Haven v. Grau, as to 
goods; Rickman v. Coxstans, 5 B. and Ad., 651; 3 Mass. 71; Wolcott v. Eagle Ins. Co.,4 
Pick,, 429; Brook v. Louis Ins. Co.,4 Martin N. S., 640—681; Alsop vy. Com. Ins. Co., 1 
Sumner, 45, as to goods. ‘ 

¢ Holmes v. Charleston M. F. Ins. Co., 10 Metcalf, 415. 
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The rights of the parties under an open policy on goods or freight 
are materially different. Although the whole of an intended cargo, 
where such is the form of the insurance, may not be loaded, yet, if the 
value of the goods actually ee es or of the freight to be paid for 
their transportation, where freight is the subject insured, is equal to 
the whole sum insured, it is not to be doubted, that the underwriter is 
- answerable for the whole amount of a total loss, and, consequently, 
must be entitled to retain the entire premium; while, on the other 
hand, if the whole of the intended cargo is shipped, yet if its value, or 
of the freight to be received, falls short of the sum insured, the 
premium must be returned on the deficiency. 

Where the terms of the policy are not general, but the subject on 
which it is meant to attach is exactly defined and limited, as where 
the insurance is on 100 bales of cotton, or upon the freight of 100 
hogsheads of sugar, it is probable that the same construction must be 
given to an open as toa valued policy. The sum insured will then 
be construed to refer to the entire subject, as described, and, as a neces- 
sary consequence, must be proportionally abated, when it is only on a 
part of the subject that the policy attaches. Thus if $5000 are insured 
upon 100 bales of cotton, and 50 bales only are shipped, the under- 
writer will be answerable in the event of a total loss only for $2,500, 
and must return a moiety of the premium, although the value of the 
bales actually shipped may equal or exceed the sum actually insured. 
The practice of the underwriters in England, as we learn from Mr. Ste- 
vens, and other writers, corresponds with this interpretation of the con- 
tract*. But the usage in the United States is probably unsettled. 
Some of the insurance companies, it is believed, act upon the principle 
that the liability of the underwriter in this, as in all other cases where 
the policy is open, is governed solely by the value of the property 
at risk. 

§ 3. Where an insurance is made on goods by certain ships named 
in the policy, and a specified sum is insured on the goods by each ship, 
if all the goods are loaded in one ship, and are totally lost, the under- 
writers are only liable for the specitic sum that by the terms of the 
contract was applicable to the particular ship, and, ecnsequently, must 
return the premium on the residue of the sum insured.t But if in 
such a case there is no specification of the sum insured by each ship, 
the policy will not be construed as requiring that the amount of the 
insurance shall be equally distributed; but if all the goods are laden 
in one vessel and are lost, the underwriters are liable to the full 
extent of the sum they insured, and, consequently, in the event of a 
safe arrival, as well as of a loss, are entitled to retain the entire pre- 
mium.t 

§ 4. Where an insurance is made by a single policy upon a single 
* Stephens, on Average, Phil. ed.. 188 ; Arnould, p. 1226. 

+ Emerig. p. 176; Pothier, n. 68; Pardessus, T. 3., n. 867, p. 222; Code de Com. 
art. 368. : 

¢ Pardessus, ubi sup., f£. 423. 
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subject, there can seldom be any diflicalty, where a return of premium 
is claimed upon the ground of “short interest,” in ascertaining upon 
what proportion of the sum insured the return is due. Where asingle 
policy, containing an over insurance, is subscribed by several under- 
writers for distinct sums, the sums insured by each must be propor- 
tionally abated, until the total amount of the insurance is reduced to an 
equality with the interest of the assured, and, consequently, each under- 
writer must return the premium on that proportion of the sum he in- | 
sures from which he is discharged.* Where different subjects are 
included in the same policy, or there are several policies not identical 
in the subjects they embrace, there are cases of apparent difficulty 
which it will be necessary to consider and resolve. Where a distinct 
sum is insured upon each subject, the construction is the same as if 
that subject were alone insured ; but where different subjects are in- 
sured for an entire sum, or are covered by a_ gross valuation, the 
perplexing questions to which I have referred wlll be found to 
arise. 

§ 5. Where an insurance is made on vessel, freight and cargo, or 
any two of them conjointly, that is for an entire sum, or at a gross 
valuation, it has been asserted by some that there is no established 
rule for distributing the sum insured among the different subjects of 
the policy, or, in other words, for determining in what proportion the 
policy attaches upon each subject, and, consequently, that the contract 
is either wholly void for uncertainty, or that the underwriters are only 
answerable where there is total loss of all the subjects insured ; while 
it is supposed by others that the only rule that can reasonably be ap- 
plied is that of an equal division or apportionment of the sum insured 
among the several subjects that the contract embraces ; but, in reality, 
these positions are equally groundless.t The contract is valid in re- 
spect both to partial and total losses, since there is a rule deducible 
from its very nature, by the application of which the liability of the 
underwriter, in respect to each subject insured, may, in all cases, be 
readily determined. This rule, however, is not that of an equal divi- 
sion of the sum insured. Such a division would be purely arbitrary, 
and in all cases, where the different subjects are unequal in value, 
would defeat the intentions of the parties, and lead to manifest injus- 
tice.t The true rule is only to be found by adverting to the nature 





* 2 Marsh, p. 639; Arnould, p. 1228, 
+ Vide note at end of section. 


+ Suppose an insurance, say fur $30,000, upon vessel, freight and cargo, the cargo to be 
worth $20,000, and the vessel and freight only $5,000 each, here the entire value corre- 
sponds with the sum insured, but upon the principle of an equal division, the policy would 
be construed as an insurance of $10,000 on each subject insured; consequently, there would 
be a deficiency of interest on the vessel and freight, and an excess on the cargo; the under- 
writers would be compelled to return one-third of the premium, and the owner would re- 
main uninsured as to a moiety of the cargo; but by distributing the sum insured in propor- 
tion to the relative value of the subjects the assuged is fully covered, and the underwriters re- 
tain the premium. The rule of an equal apportionment seems for a time to have existed 
in France; but Emerigon has fully exposed its injustice, and the error was corrected in 
1779, by an ordinance of Louis XVI. (1 Emerig. ch. 10, sec. 1, pp. 289, 290.) 
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of the obligation that the insurer, against marine risks, contracts, and 
to the circumstances by which, when a loss happens, the extent of 
his liability is determined. His obligation is essentially different 
from that of an insurer against the risk of fire on land. He is not 
bound like the latter to make good to the assured every loss, not ex- 
ceeding the sum insured, that may happen to the property insured 
from the risks insured against. He is liable for every loss, partial or 
total, only in the proportion that the sum which he insures bears to 
the entire value of the property at risk; or, in other words, the policy 
attaches only upon such a proportion of the interest of the assured in 
the property at risk as is represented by the sum insured. Where 
the sum insured covers the whole interest of the assured, the under- 
writer is bound to make good the full amount of every loss, partial as 
well as total ; but where the value of the property, or of the interest 
of the assured, exceeds the amount of the insurance, he is not bound 
to pay the whole sum that he insures, unless there is a total ‘loss, ac- 
tual or constructive, of all the property at risk—of every partial loss 
whatever may be its amount, he bears only a proportion, and the 
residue is either borne by the assured, or by the subsequent under- 
writers.* Thus, where an insurance, say for $20,000, is made on a 
cargo worth or valued at $30,000, the policy attaches only upon two 
undivided third parts of the interest of assured, not only in the entire 
cargo, but in each bale or package, however various in their contents, 
of which it may consist, and it is in this proportion only that the un- 
derwriters are answerable for future losses. In all cases, however, 
whatever may be the amount of the insurance, where a partial loss 
is claimed under a marine policy, not only the value of the article or 
articles lost, but the entire value of the property at risk must be ascer- 
tained and compared with the sum insured, and the result of the com- 
parison will be found to establish this simple and uniform rule—a rule 
flowing from the very nature of the contract, and universal in its ap- 
plication that the policy attaches upon each distinct article, capable 
of a separate valuation, in the proportion that the value of the article 
bears to the entire value of the property insured.t It is evident, upon the 


* 2 Phill, p. 2; 8 Kent’s Com., 5 ed., p. 318; Lewis vs. Rucker. (2 Burr, 1167); 2 Arnould, 
1187, &c. Pardessus lays down the universal rule in these words :—“ Chaque fois que Vas- 
suré ne s'est pas fait garantir la totalité de son intérét, il est, en ce qui concerne la portion 
non assurée, réputé_son propre assureur.” (3 Pardessus, n. 760, p. 236.) The rule that 
where the sum insured is less than the value of the whole interest of the assured, he is his 
own underwriter for the balance, and is liable in proportion for ali partial as well as total 
losses, is asserted or implied in every case in the English reports in which a question as to 
the distribution of a loss has arisen; but I regret to say that there are a few cases in our 
own reports in which the judges seem not to have been aware of the existence of this ele- 
mentary rule. . 

+ A single case will be stated for illustration. An insurance for $20,000, upon a cargo 
consisting of breadstuffs, $15,000, sugar $5,000, dry goods $20,000. . The sum insured is dis- 
tributed 4-8ths==1-2—$10,000 on dry goods; 8-8ths—=$7,500 on breadstuffs ; and 1-8the= 
$2,500 onsugar. Substitute vessel, freight and cargo of the same relative values, and the 
result is necessarily the same. It may, perhaps, be thought that the rule here applied is 
different from that first stated in the text, namely, that the underwriter is liable in the pro- 
portion that the sum which he insures bears to the entire value of the property or interest 
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slightest reflection, that this rule is quite as applicable where the in- 
surance is on vessel and cargo, or vessel, cargo and freight, as where 
it relates, exclusively, to the cargo. It is true that the latter contract 
derives an apparent unity from the common appellation by which its 
various subjects are connected and described, but in reality the two 
contracts are identical in their nature. Each is a contract embracing 
different subjects, that for most purposes are considered as an entirety, 
but which are susceptible of a division, whenever a division is neces- 
sary, in order to apply distributively the sum insured to each indivi- 
dual subject; and, in both cases, this necessary division is effected by 
the same rule, and by the same process. <A policy upon vessel, freight 
and cargo attaches upon each subject in the proportion of its relative 
value to the aggregate value of all, and it seems hardly necessary to 
add that there can be no more difficulty in ascertaining the relative 
and aggregate value, when they are conjointly insured, than the abso- 
lute value of each when separately insured. The application of the 
principles that have been stated to the payment of losses will here- 
after be considered ; at present, it is only necessary to show their ope- 
ration where a return of premium is demanded. * 





insured ; but, in fact, the two rules differ only in the form of expression, and the result of 
their application is in all cases the same. Apply the first rule to the above case, the policy 
is found to attach upon an undivided moiety of the interest of the assured. The moiety or 
$20,000 dry goods is $10,000==4-8ths, sum insured ; 4 $15,000 breadstuffs—$7,500—3-8ths 
sum insured; } $5,000 sugar—=$2,500—1-8th sum insured. The first rule is the proper 
form for stating the insurer’s general liability where there is an excess of value and interest. 
The second is the most convenient for distributing, in all cases, the sum insured among the 
several subjects of the policy. The first rule states the principle of the insurer’s liability, 
the second shows the practical application of the principle where the policy embraces dif- 
ferent subjects. 

* It is certainly surprising that it has ever been thought that there is any more difficulty 
in distributing the sum insured under a policy on vessel, freight and cargo, than under a 
policy on goods, wares and merchandise—the ordinary form of insuring a cargo in England 
—but the doubts that have been raised on the subject must probably be ascribed to the un- 
guarded language in which Mr. Park has expressed himself, and to the’ absence in any 
English text book of any definite statement of the general rule by which the apparent dif- 
ficulty is solved. Mr. Park says, *‘ Whether they are ships, goods or merchandise upon 
which the insurance is made, is a fact that must be stated. It is absolutely necessary that 
there should be a specification upon which of these the underwriter insures, because other- 
wise it would be impossible to know whether in any case he is liable or not to the loss sus- 
tained,” (2 Park 8 ed, p. 22.) It is probable that this respeetable writer only meant to 
say that the subject matter of the insurance must in all cases be described in the policy, 
since whatever may have been the intentions of the parties, an insurance upon the ship 
cannot be applied to the goods, nor vice versa upon goods to the ship. It is not probable 
that he meant to assert that where ship and goods are insured in the same policy by their 
proper appellation, the sum applicable to each must be specified or the contract be wholly 
void, yet such is the interpretation that has been given to his language. It cannot be said 
that in such a case it is impossible to know upon what subject the underwriter insures. He 
insures all and each of the subjects described. In Stocker v. Harris, (3 Mass. 409,) the 
sum insured was $5000 on ship, cargo and freight, without any specification of the amount 
applicable to each, and the plaintiffs claimed to recover the whole sum insured on the 
ground that there had been a total loss of all the subjects. The counsel for the underwri- 
ters contended that the policy was void for uncertainty, as containing no specification of the 
sums relatively insured on each subject, and that without such a specification the under- 
writer can never know when a partial loss, applicable only to one of the subjects, is claimed, 
whether he is liable for the whole or any certain proportion of the loss, and consequently 
whether he is liable at all ; and he cited the passage from Park, above quoted, in support 
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§ 6. Where two or more different subjects, as vessel and cargo, 


ef his argument. The counsel for the assured, in reply, without suggesting any rule fot 
the apportionment of a partial loss, limited himself to saying that as the loss was total, em- 
bracing all the subjects insured, the objection as to the uncertainty of the contract did not 
apply. The court, the judges not being agreed, declined to make any decision upon the ob- 
jection, lut determined the cause in favor of the underwriter upon a distinct ground. Ina 
case, however, which occurred shortly afterwards, the doubts of the learned judges, as to 
the validity of such a contract, appeared to have vanished. Faris v. Newburyport Mar. Ins. 
0o., (8 Mass. 476.) The insurance was on “ cargo or freight, both or either, to the amount 
insured,” and the judge who delivered the unanimous opinion of the, court said that the 
true construction of the policy was “that it was an insurance of freight or of cargo, if in the 
event the assured should have only one of these descriptions of property at risk on the 
voyage insured, and if he should have both descriptions at risk, then it was an insurance 
upon both proportionally to the interest of the assured,” evidently meaning that in this 
case the amount insured would be distributed in the proportion of the interest of the as- 
sured in each subject, which is the rule stated in the text. The learned judge referred to 
the case of Amery v. Rogers, (1 Esp. 2u7,) which will be hereafter fully stated as sustaining 
in principle his interpretation of the contract; and he also justly observed that it was fully 
eupported by the authority of Emerigon. 

To this deliberate judgment of the Supreme Court of Massachusetts, a recent and very 
singular decision of the Supreme Court of New York appears to be direcily opposed; since 
the necessary effect of the decision seems to be that where a policy of insurance embraces 
different subjects, unless they are separately valued, or the sum insured upon each is spe- 
cified, the contract is void for uncertainty. In other words, that unless a rule of appor- 
— is expressed in the contract, there is none known to the law that a court can 
adopt. 

Scribner v. Howard Ins. Co., (5 Hill 298.) The insurance was against fire, and the de- 
fendants by their policy insured $1000 on fixtures, and $3000 on stock in a manufactory. 
There was another policy by the 4étna ins. Co. of Hartford by which $5000 were insured 
on the same fixtures and stock as one parcel. Each policy contained the clause now usual 
in fire policies, that “in case of any other insurance upon the property hereby insured, whether 
prior or snbsequent in date, the insured shall not in case of loss or damage be entitled to 
recover upon this policy any greater portion of the loss sustained than the amount hereby 
insured shall bear to the whole amount insured upon the said property.” The loss was on 
fixtures $5,918 76, and on stock $2,684 01. The defendants insisted that by virtue of the 
special clause they were only liable for a proportion of the loss on the stock, but the court 
decided that the Aitna policy was to be thrown out of consideration, and that the defend- 
aunts were liable precisely to the same extent as though the /Ztna policy had not existed. 
As the necessary effect of this decision was to charge the whole loss on the stock upon the 
defendants, it was equivalent to a decision that the stock was not covered by the tna 
policy at all. In other words that where two subjects are insured by the same policy for 
an entire sum, there is no insurance upon either. The learned judge who delivered the opi- 
nion of the court admitted that the special clause in the policy was probably intended to 
apply to all cases of double insurance, and in all such cases was meant to substitute the 
rule of a proportional abatement for the English rule of contribution among the under- 
writers, but he denied that the policies under consideration exhibited a case of double in- 
surance to which the doctrine of contribution applied. That doctrine is only applicable 
he said, where the subject matter insured by different policies is exactly the same in 
cach; had the /Etna policy insured a separate sum on the fixtures and the stock the sub- 
ject matter of the two policies would have been the same, but, as the case stood, there was 
a substantial difference. The rule of contribution, and consequently of proportional abate- 
ment could not be applied without dividing the $5000, insured by the Aitna’policy into two 
parts, and applying one to fixtures and one to the stock, and no such division could be made 
that would not be purely arbitrary. No principle had been mentioned by which the court 
could be authorized thus to modify the contract. The efforts of the counsel to state any 
such principle had wholly failed, and the attempt of Mr. Stevens, in his work on average, 
(Amer. ed, p. 194.) had been just as ineffectual. The result of the argument of the learned 
jadge was, that as it was impossible for the court to allot any definite portion of the,$5000 
in the Aitna policy to the stock, the defendants were liable for the whole amount that was 
claimed. It is not to be doubted that the learned judge who delivered this opinion consi- 
dered his remarks to be just as applicable to insurances against marine risks as against fire 
This is rendered evident by his reference to the work of Mr. Stevens, and by other refer- 
eaces in his opizion; hence the observations that follow will net be considered as mis- 
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or vessel, cargo and freight are insured conjointly,so far as the 





placed. It is undoubtedly true that to constitute a double insurance the same property 
must be insured in different policies, but, that the subject matter in each policy must be ex- 
actly the same, is a singular doctrine, the consequences of which it will be expedient to ex- 
amine and consider before it is admitted. As every legitimate insurance is a contract of 
indemnity, and of indemnity only, it is an established principle that whatever may be the 
amount insured by different policies, the assured, in case of a loss, can never be entitled to 
recover more than one satisfaction. It is this principle that the English doctrine, in rela- 
tion to double insurances, is designed to carry into effect, and the special clauses on the 
same subject in our American policies ave the same object in view, although it is"by dif- 
ferent a that the object is attained. It has hitherto been supposed that where under- 
writers on different policies are directly liable to the assured by the terms of their contract 
for the same loss, and the sums for which they are liable exceed the amount of the loss, 
there is a double insurance, and consequently that to all such cases the principle that has 
been stated must be applied; but if this principle is not to be applied where different sub- 
jects are insured by one policy for an entire sum, and to the full extent of their value, and 
the same subjects by other policies are separately insured, it follows necessarily either that 
every policy embracing different subjects as an entirety is a void contract, or that however 
greatly the amount insured by different policies on the same property may exceed the 
value of the property, the assured, if the subject matter in each policy is not exactly the 
same, is entitled to recover upon all, which is in effect saying that the owner of property 
insured by multiplying the number of policies and varying the subject matter in each, may 
insure upon the same property,and entitle himself to recover, any amount that he pleases, 
thus setting at defiance the principle of law that declares him entitled only to an indemnity 
and annulling the statutory prohibition of wagers. I state a case in illustration. On a 
eargo of sugar, coffee and indigo, considering each as a distinct subject, and without resort- 
ing to a further subdivision, there may be seven policies, each differing in its subject matter ; 
1, first in date embracing all the subjects as an entirety for $30,000; 2, sugar and coffee 
$20,000; 3, sugar and indigo $20,000; 4, coffee and indigo $20,000; 5, sugar $10,000; 6, 
coffee $10,000; 7, indigo $10,000. Suppose a cargo to be shipped and totally lost, which is 
worth $30,000, and consists of sugar, coffee and indigo in equal proportions of value 
—here every insurance lawyer, underwriter and merchant would say that the whole loss is 
recoverable under the first policy, and that by virtue of the clause relative to prior insur- 
ances, the underwriters on all the others are discharged ; but aceording to the decision of 
the Supreme Court, the assured is clearly entitled to recover the sum insured by policies 5, 
6 and 7, and unless 1, 2, 3 and 4 are utterly void he is upon the same'principle entitled to 
recover the sums insured by each, that is $120,000 on a loss of $30,000. It may be said 
that in Scribner v. The Howard Ins. Co, as no rule was stated for dividing the $5000 
covered by the A&tna policy, the Supreme Court could not have rendered a different judgment 
but the remarks that have been made are designed to show that there is and must be arule, 
applicable to every such case, that a court is bound to discover and apply. A court of law 
has no right to say that an insurance embracing different subjects as an entirety is a void 
contract, and it has no right to say that where there are different policies covering the same 
loss the assured is entitled to recover more than an indemnity. It can do neither without 
a violation of established and most salutary principles. It is impossible to say that an in- 
surance for an entire sum upon different subjects, (i. e., subjects that may be separately in- 
sured—for in this case there can be no other test of difference,) is a void contract without 
declaring that every policy upon cargo or upon goods generally is a nullity, since it is evi- 
dent that every bale and package, hogshead and case of which the cargo consists may be se- 
parately insured, and it is impossible to say, without abandoning the true principles of in- 
surance, and opening a wide door to the grossest frauds, that the owner of a cargo, after 
insuring it as an entirety to the full extent of its value, may divide it into as many frac- 
tional parts as can be separately described and valued, and then by insuring in separate 
policies each fraction to its full value, enable himself to recover say a million of dollars for 
aloss of $20,000. Itis true that as the insurances in Scribner v. The Howard Ins. Co. were 
against fire, the Supreme Court could not have adopted the rule that is applicable to ma- 
rine insurances, but there is another rule that in such cases may and ought to be followed, 
and which, like that in marine,insurance, flows directly and necessarily from the nature of 
the contract. Where an insurance against fire embraces two or more subjects as one parcel, 
the undertaking of the insurer is that he will make good to the assured every loss occasioned 
by fire, andnot exceeding the sum insured that may happen to all the subjects, or to either 
of them. Hence, as there is no reference to the conjoint or separate value of the subjects 
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question of a return of premium is concerned, they are considered as 





insured, the liability of the insurer, in relation to each, can never be known until a loss 
upon more than one subject has happened, and then it is at once determined by the propor- 
tion that the particular loss upon one subject bears to the total amount of the loss that is 
claimed. Where the amount insured and the amount of the loss correspond, this is at once 
seen to be the case, as where the insurance is for $25,000 upon a house and furniture, and 
the loss is $15,000 upon the house, and $10,000 upon the furniture, three-fifths of the sum 
insured apply to the house, and two-fifths to the furniture ; the loss being the same reduce 
the sum insured to $20,000, and the result is the same, three-fifths of the sum insured. 
$12,000 apply to the house; two-fifths, $8000 to the furniture. Hence, whenever it be- 
comes necessary to apportion an entire sum insured by a fire policy among its different 
subjects (which can only be where there are different policies, and the subject matter of 
each policy is not exactly the same) the question to be stated may be quickly resolved by 
a single operation in the rule of three. As the whole amount of the loss is to the whole 
sum insured, so is the particular loss on one subject to that proportion of the sum insured 
which is required. Asin marine insurance the question is, if the whole value of the pro- 
perty insured gives the whole sum insured, what proportion of that sum will be given by 
the value of a particular subject ; the form of the question being determined in each case 
by the nature of the indemnity that the contract stipulates. In Scribner v. Howard Ins, 
Co., the whole amount of the loss was $8602 77, and the loss on stock $2684 01. The 
question therefore was 8602 77: 5000:: 2684 01. (Answer) $1559 97, sum insured by 
ina policy on stock, and consequently $3440 03, sum insured on fixtures. 

It is probable that in England, as well as on the continent of Europe, it was customary 
at one period to insure different subjects in the same policy without specifying the sums in- 
sured on each—since the London policy, in its ordinary form, is a conjoint insurance on 
ship and goods. Amery +. Rogers, (1 Hsp. 207,) is, however, the only case in the English 
reports in which a question as to the distribution of the sum insured has arisen. The 
policy was expressed to be for £5500 on ship and cargo, valuing the ship at £1500. No 
part of the cargo was laden on board, so that the policy attached only on the ship, which 
was totally lost ; £600 only were subscribed, on the policy of which the defendant had 
subscribed £200. Lord Kenyon was at first of opinion that as the whole amount insured 
was less than the value of the ship, the defendant was liable for the whole sum that he 
had underwritten; but it was insisted on his behalf that he was liable oaly for such a pro- 
portion of the sum as the value of the ship bore to the whole value of the property that 
the policy was meant to cover, and for a return of premium on the residue; and the ju 
being of opinion that such was the rule adopted in settling losses at Lloyds, his lordship 
acquiesced, and a verdict was rendered on this. computation, that is, the defendant was 
charged with 3-11 of the £200 subscribed on account of the loss, and returned the premium 
on 8-11. It is true that the policy in this case was valued, but the decision, confirming the 
previous usage, established the principle that where the sum insured is certain, it must be 
apportioned. according to the relative values of the subjects insured, and this principle is 
just as applicable to open as to valued policies; the only difference is that the values in 
the one case are fixed by the policy, and the other must be ascertained by proof. Hence, 
the Supreme Court of Massachusetts, in Faris v. Newburyport Ins, Co., were fully warranted 
in referring to Amery v. Rogers as justifying their own decision. 

On the continent of Europe the law is fully settled, and it is probable that the rule 
adopted in the text prevails universally, (Benecke, Tom. 5, pp. 195, 6,7.) It is stated by 
Emerigon, that in a case which arose at Marseilles, where the insurance was on ship and 
goods (sur corps et facultds) as an entirety, and the ship being lost and the cargo saved, 
it became necessary to ascertain what proportion of the whole sum insured was to be ap- 
plied to the ship; the tribunal of commerce determined that the necessary division was to 
be made in equal parts, applying a moiety of the sum insured to the ship, and a moiety to 
the cargo, without any regard to their relative value. Emerigon proceeds to say that this 
decision was questioned and condemned by himself and others, and gave rise toa controversy 
which was terminated by an ordinance of the 17th August, 1779, which established the 
rule of a division, in proportion to the relative values of the subject insured, for which he 
had contended. The words of the ordinance are, “ Dans le cas ow le navire et son chargiment se- 
ront assurés par la meme police d’ assurance, et pour une seule somme, la dites omme assurée sera 
repartie entre le navire et son chargement par proportion auz evaluations de l'un et del autre,” 
(1 Hinerig., ch. 9, sec. 1, pp. 288, 289, 290.) Alauzet seems to be of opinion that the ordi- 
nance of 1779 has no longer the force of law in France, but he admits that the rule which 
it established is equitable in itself and ought to be universally adopted) He seems, 
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an entirety,* and hence, if all the subjects are at risk, it is only where 
their aggregate value is less than the sum insured and the policy is 
open, that a return of premium on the ground of short interest can 
be justly demanded. Where the insurance upon two subjects is in the 
alternative, as upon vessel or cargo or freight; the policy, whether 
valued or open, will attach upon either of the subjects that may be 
at risk, but where both are at risk, it is not in the power of the as- 
sured, either during the pendency of the risks, or after the happening 
of a loss, to determine the insurance to either of the subjects at his 
election, and as his views of his own interest may dictate. Such a 
power would lead inevitably to abuse and fraud, and to prevent these 
the policy will be construed to attach upon both subjects in propor- 
tion to the interest in each of the assured. In this, as in many other 
cases, in order to fulfil the presumed intentions of the parties, the dis- 
junctive “or” will be rejected, the copulative “ and” be substituted, 
consequently, unless the policy is open, and the aggregate value of 
both subjects is less than the sum insured, there can be no return of 
premium. Such is the opinion of the judicious Emerigon, which the 
Supreme Court of Massachusetts has adopted and followed ; but the 
language of Emerigon evidently implies that, if in the case he sup- 
poses of an insurance upon vessel or cargo (“ sur corps on facultes”) 
there is a prior insurance, where both subjects are at risk, covering the 
interest of the assured in one of them, the second policy will retain 
its alternative form, and be applied to protect sucha proportion of the 
interest of the assured as remains uncovered. Understood with this 
reasonable qualification, it is not probable that any court would he- 
sitate to admit his doctrine. 

§ 7. Where there is conjoint insurance upon different subjects, and 
only one of the subjects is at risk, a return of a portion of the premium 
where the policy is open, will not necessarily be due, for the policy 
will then be construed in the alternative, and will attach, upon the 
subject at risk, in proportion to the interest of the assured. Thus, 
where the insurance is upon vessel and cargo, and no cargo is shipped, 
the policy attaches upon the vessel, as a separate insurance, and if the 
value of the vessel, or of the interest of the assured, is such that the un- 
derwriter in the event of a total loss would be answerable for the 











however, not to have been aware that the rule flows necessarily from the nature of the in- 
demnity that the contract stipulates, and that no other would be consistent with the inten- 
tions of the parties. (Alauzet, Traitts Gen., de., Tom. 1, pp. 469, 479.) 


* Lassurance est faite conjointement, lorsque je me fais assurer une méme somme sur 
corps et facultes. Dans ce cas, le corps et les facultés forment une seule masse, “ Non sunt 
duore obligationes per se sed una mixta.” 1 Emerig. p. 288, 


+ Faris v. Newburyport Ins. Co., (3 Mass, 486,) 1 Emerig., ch. 9, sec. 1, p. 290. The lan- 
guage of Emerigon is, “ Jl semble d'abord que par cette clause, soit sur corps, ou soit sur fa- 
ceultés, Passuré ait voulu se conserver le choix de rejetter, suivant les occurrences, le risque des 
assureurs, ou sur les facultés ou sur le corps, mais ce choix serait odieux et donneroit lieu a 
mille fraudes, je crois que le sens d'un pareil pacte est que ['assvrance sera appliquée sur le 
découvert que Vassuré aura surl'un ou sur Cautre objet, Si le décowvert était égal des deux 
eotes Valternative devrait étre convertie en copulative.” 
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whole sum that he insures, he will be entitled to retain the entire 
remium, and such must equally be the case where there is a prior 
Insurance covering the whole interest of the assured in one of the 
subjects ; the policy will then attach exclusively upon the others, and 
unless the value is less than the sum insured, no portion of the pre- 
mium is returnable.* The construction in both cases is exactly the 
same that would be necessary if the insurance were stated to be 
“upon vessel or cargo, both or either, as interest may appear.” 

§ 8. A different construction, however, is given to the policy if 
valued, and this construction varies according to the form of the 
valuation. Where an entire sum is insured on a ship and cargo 
which are separately valued, the effect is precisely the same as if a 
specific sum were insured upon each, since the sum insured must 
be divided in proportion to the value of each, as fixed by the terms of 
the policy ; consequently, if only one of the subjects is at the risk of 
the underwriters, the premium on that proportion of the sum insured 
which is applicable to the other, must be returned. Thus, if $10,000 
are insured as an entire sum upon a vessel valued at $8,000, and cargo 
valued at $12,000, the sum insured must be divided in the same pro- 
portions, and the contract in the policy is therefore in effect an insur- 
ance of $4,000 upon “ vessel,” and $6,000 upon “cargo.” Hence, if 
the vessel sails in ballast, or the cargo is fully covered by a prior insur+ 
ance, as the underwriter, in the event of a total loss, could only be render- 
ed liable for $4,000, the premium upon $6,000 must be returned.t 


* Pmerigon says : “Une assurance avoit été faite sur corps et facultés. L’assuré ne chargea 
aucun merchandise dans le navire; son interét sur le corps repondoit a l'entiére somme assurée. 
Consulté sur ce point, je repondis qwil n'y avoit pas lieu au ristourne, parceque les corps et les 
facultés formoient une méme masse. __Lobligation des assureurs etoit solidairement afféctée 
sur l'un et Vautre objet.” (2 Emerig, ch. 16, sec. 5, p. 165.) He then states a case where 
there were three policies : the first on “ship,” the second on “ goods,” and the third on “ ship 
and goods,” conjointly. The sum insured by the first policy was less than the whole inter- 
est of the assured in the ship; but the assurance in the second exceeded the value of the 
cargo. The voyage having been safely performed ; the assured claimed a return of pre- 
mium and insisted that the third policy should be applied in equal portions to ship and 
goods. It was, however, decided that as the second policy more than covered the value 
of the goods, the third should be applied exclusively to the ship and to the extent of the 
sum insured ; the uncovered interest of the assured in the ship being greater than that of 
the amount. It is evident that in France these rules are applied to all policies valued as 
well as open; but the reason is that the valuation in a French policy is only presumptive 
evidence of actual value. 

+ Amery v. Rogers, and Faris v. Newburyport Ins. Co., ut sup. The result would be 
the same according to the decision in Amery v. Rogers, where only one of the subjects in- 
sured is valued, provided the valuation is !ess than the whole sum insured, since the residue 
of the sum meant to be insured would then be construed to apply to the subject unvalued ; 
but where the valuation of a single subject exceeds the sum insured, the value of al’ must 
be ascertained in order to determine the proportion in which the policy attaches, and, con- 
sequently, of a return of premium. It is true, that in Amery v. Rogers, the sum subscribed 
was less than the valuation of the ship, but the policy was opened, and was meant to be 
completed for £5,500, and was therefore construed as if the whole amount liad been sub 
scribed. The same rules apply where different portions of a cargo are insured for an entire 
sum, and are specifically described and separately valued. Thus Beneke says: “ Quando @ 
Satta una polizza sopra diverse merci come sarebbe sopra grano e sopratele, e che oynuno di 
questi articoli ¢ apprezzato separatamente ; per esempio il grano per 6000 M B e per altre 
6000 /e tele, in tale caso agni sottoscrizione di questa polizza vale per meta sul grano e per 
meta sulletele. Or se non si caricasse che per 6000 M B di grano, non vé dubbio, che la 
sicurta vale per la sola meta e che Ualtra debba stornarsi ; ¢ poi indifferente se Vassicurato & 
coperto per Vintero onon lo @. (5 Benecke, 195.) 
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Where there is a valuation in gross of vessel aad cargo, or vessel, 
cargo, and freight, unless all the subjects that the valuation includes 
are at risk, there must necessarily be a return of a proportion of the 
premium; but in order to determine this proportion, a resort must 
then be had to extrinsic proof, since it is only by this evidence that 
the relative values of the different subjects can be ascertained ; for 
the purpose of admitting this evidence, the valuation must be opened,. 
but it is not for that reason to be wholly disregarded. It still fur- 
nishes the measure of the indemnity, and consequently of a return of 
premium to which the assured may be entitled.* Thus, where there 
is an insurance, say of $30,000, on vessel and freight, which in the 
policy are valued collectively at the sum insured, but in reality are 
worth only $10,000 each, the valuation must be divided and distri- 
buted in equal parts; and if the vessel only is at risk, as the under- 
writers would be bound to pay in the event of a total loss a moiety 
of the valuation, they are bound to return only a moiety of the pre- 
mium }; yet, had the policy been open, there would have been an over 
insurance of $20,000, and instead of a moiety, two-thirds of the pre- 
mium would have been returnable. 

§ 9. The cases of the partial return of premium where there are 
several policies upon the same property, and the interest of the assured 
is not sufficient to supply aliment to all, are next to be considered. In 
these cases, the relative liability of the underwriters is either governed 
by the American clauses relative to prior and subsequent insurances, 
or by the English doctrine in respect to double insurances. The obliga- 
tion of subsequent underwriters, when not answerable for the whole 
sum that they have insured, to return a proportion of the premium, 
will be first explained, and an attempt be made to elucidate the cases 
of apparent difficulty. 

§ 10. Where the subject matter in two policies that differ in date is 
exactly the same, and the interest of the assured exceeds the sum in- 
sured by the first policy, but the excess falls short of the sum insured 
by the second, the proportion of premium that the underwriters upon 
the second are bound to return, is at once ascertained by deducting 
the excess of interest from the amount of their insurance. The pre- 
mium must be returned on the difference, and the case is = as simple 
as that of an over insurance by asingle policy. But where the two 
policies, although covering in whole or in part the same property, are 
not identical in their subject matter, as where the first is general, and 
the second specific, and the first as general, embraces subjects that 
the second excludes, doubts have been raised as to the relative liabil- 
ity of the underwriters, and their obligation, where there is short interest, 
to return a portion of the premium, and the questions to which these 
doubts relate, it is necessary to consider, and, if possible, resolve. 

§ 11. Suppose an insurance for $20,000 to be made by the first 
policy upon “goods” generally and by the second for $10,000 upon 











* Benecke and Stevens by Phiilips, 48, 58, n (a); Benecke on Indemnity, pp. 152, 153; 
3 Kent's Com., 5th ed., p. 274; 1 Phill., 313; 2 Phill, 25, 26; Post, Sec. 8. 
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indigo; the cargo shipped consists of $10,000 indigo, and $15,000 in 
other goods, and is totally lost; the questions are in what proportions 
the loss is to be borne by the respective underwriters? And upon 
what sum, and by whom, a portion of the premium is to be returned ? 
It is supposed by some that the underwriters upon the second policy 
are liable for the whole sum that they insure, and consequently en- 
titled to retain the entire premium upon that amount; in other words, 
that the effect of the second insurance, as specific, is to exempt the in- 
digo from the general words of the first so as to limit their applica- 
tion to the “goods” forming the residue of the cargo. Upon this sup- 
position, as the whole loss upon the indigo is borne by the second policy, 
the underwriters upon the first pay $15,000 and return the premium 
upon $5,000. Another and more plausible construction is that the 
underwriters upon the first policy are bound to pay the full amount 
of their insurance, but that the excess of the loss beyond this amount, 
$5,000, is to be considered as a loss upon the indigo alone; and as such 
must be borne by the underwriters upon the second policy, who must 
also return the premium upon the remaining moiety of the sum they 
insured. 

These suppositions differ widely as to the relative liability of the un- 
derwriters; but they agree in this, that each gives to the assured a full 
indemnity for his loss, and limits the return of premium to the defi- 
ciency of his interest, as compared with the total amount of the in- 
surance; yet, notwithstanding this apparent equity, neither hypothe- 
sis can be admitted, since each involves a departure from principle, 
and a violation of established rules. The terms of a contract can 
never be altered by the act of one of the parties without the consent 
of the other. Hence the construction of a policy, as between the par- 
ties, can never be varied or aifected merely by the fact that another 
insurance is made upon the same property, unless the change is pro- 
vided for by the terms of the contract, or is the necessary result of the 
rule, that where there are several policies covering the same interest, 
the assured can be entitled to recover but one indemnity. The Ame- 
rican clauses, as they are termed, carry this rule into effect where the 
amount insured by several policies differing in date exceeds the in- 
terest of the assured, by varying the liability of the subsequent under- 
writers and discharging them in whole or in part, according to the 
extent of the indemnity provided by a prior insurance, but in no de- 
gree do they aiter the construction and effect of the prior insurance. 
On the contrary, their design and object is, that the first underwriters 
shall continue to be liable in the same manner, and to the same extent, 
as if no other insurance were effected. That a policy upon “ goods” 
covers “ indigo,” is not to be doubted, nor is it denied. It is certain 
that in the case that has been stated, the underwriters upon the first 
policy, had no other been effected, were bound to pay the whole sum 
that they insured; and the supposition that the second policy had, or 
could have, the effect of releasing them from any portion of their lia- 
bility, must therefore be rejected. It is directly inconsistent not only 
wiih the design, but with the very terms of the American clauses. But 
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although the underwriters upon the first policy are bound to pay the 
full amount of their subscription, it by no means follows that the ex- 
cess of the loss is to be referred exclusively to the indigo, and is 
therefore to be borne in its whole extent by the underwriters upon the 
second policy, since it is clear that the second policy can only be ap- 

lied to that proportion of the interest of the assured in the subject 
insured that was left uninsured by the first. The first policy, accord- 
ing to the universal rule by which the liability of underwriters is 
governed, covers four-fifths of the entire value ot the cargo shipped, 
and of every divisible portion of the cargo. It covers four-fifths, 
($8,000) of the value of the indigo, as well as four-fifths ($12,000) of 
value of the sugar and cotton; since had either been separately lost, 
it is this proportion of the loss, it must have satisfied. Hence the un- 
derwriters upon the second policy, as only one-fifth of the in- 
terest of the assured in the subject of their policy is left uncov- 
ered by the prior insurance, give to him all the indemnity to which 
he is entitled by a payment of $2,000, and consequently must return 
the premium upon $8,000 as an over insurance. It is true that 
by this construction, the owner sustains a loss upon the cotton and 
sugar of $3,000, for which he receives no indemnity ; but this is the con- 
sequence of his own act, in limiting the second insurance to indigo, 
and a necessary result of the rule that an insurance upon one subject 
can never be transferred to another. It is certainly not a subject of 
just complaint that he who assures the risk upon indigo alone, is not 
responsible for a loss upon cotton or sugar. Had the policies been 
executed in a reversed order, or had the second policy been as broad 
in its terms as the first, the whole would have been recoverable.* 





* The rules stated in this and the preceding section may be applied to all successive and 
double insurances, however complex. One more complex than that which will here be 
stated, can hardly be expected to occur. Total loss of a cargo, consisting of various com- 
modities, worth in the aggregate $40,000, and insured by five successive policies to the 
amount of $48,000. 

INTEREST OF ASSURED. 
$15,000 Cotton. 
10,000 Sugar. 
5,000 Coffee, 
10,000 Indigo, 





$40,000 


First policy on goods......++e00+ $20,000, covers 
$7,500 Cotton. 
5,000 Sugar. 
2,500 Coffee. 
5,000 Indigo 





$20,000 Pays a total loss. 


Second policy, $10,000, on cotton, covers 
$7,500 
Over insurance and return prem.... 2,500 





$10,000 
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§ 12. If we suppose the two policies to correspond in date, and that 
there is no evidence to fix the priority of execution, so that they form 
upon the indigo a double insurance, the result, as it respects the as- 
sured, will not be varied. The proportion of the aggregate amount 
insured, upon which the premium will be returned, must still be 
$8,000; his recovery must, on the two policies, be limited to $22,000, 
and a loss of $3,000 be sustained by himself, without recourse. It is 
true, he may elect to recover, under the policy of “indigo,” the full 
amount of that insurance; but, as his election cannot alter the 
distribution of the sum insured by the policy upon “ goods,” 
his claim under that policy will then be reduced to $12,000, 
and a return of premium upon $8,000. The relative liability, how- 
ever, of the two sets of underwriters, as between themselves, is essen- 
tially changed,—ior, as the whole amount insured upon the indigo 
greatly exceeds the interest of the assured, the actual loss, as in all 
other cases of a double insurance, must be divided between them by 
a contribution in proportion to the sums which they respectively in- 
sure. Hence, the underwriters upon indigo, will pay éths of the loss 
of $10,000 instead of 1th.* It must be confessed, however, that a 
writer of much practical knowledge appears to entertain serious 
doubts as to the proper mode of settling the relative liability of the 
underwriters in cases of this description ;+ but it is manifest, that the 
doubts which he has expressed have entirely arisen from his inatten- 
tion to the rule of law, that in all cases of double insurance, each 
p@icy is a valid contract to the full extent of the sum and interest 
which it insures, so that unless the loss which is claimed under it 
has been previously satisfied, it receives, in all cases, the same construc- 
tion as if no other insurance existed upon the property that it covers. 
It is upon this principle that the right of the assured to elect against 
which set of underwriters his claims shall be prosecuted is solely 





Third policy, $4,000, on sugar, pays a total loss, 
Fourth policy, $4,000, on goods, covers eight-seventeenths of $8,500, not covered by 
prior insurance, as follows : 
$2,353 Indigo. 
1,177 Coffee. 
470 Sugar. 





$4,000 


Fifth policy, on indigo, $10,000, covers 
$2,647 bal. Indigo. 
And returns prem. on.... 7,353 





$10,000 


Owner bears himself a loss of 
$1,823 Coffee. 


on 
wo 
i) 
oa] 
& 
= 
— 
thal 


And has a return of premium on...... $9,853 
* Post, § 
Mr. Stevens, in his work upon Average. (Phil. ed, 1817, p. 196, 170,) 
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founded, and where it is borne in mind and steadily applied all cases 
of seeming difficulty are readily solved.* 





* Mr. Stevens states the following cases: 

Case No. 1. 

There are two policies, £5,000 each, No. 1 upon “goods,” No. 2 upon “ indige.” The 
ship arrives, and the whole interest of the assured on board is found to be £5,000 “ indigo,” 
A return of premium is claimed upon £5,000 excess of insurance and it is plainly due, and 
the question is, how and by whom the return is to be made? The underwriters upon “in. 
digo” insisted that there was full interest for their policy, and that they are entitled to,re- 
tain the entire premium, which is in effect saying that their policy, so far as the indigo was 
concerned, annulled the other. The underwriters upon “goods,” contend that their policy 
covered at least a proportion of the indigo, and therefore refuse to return the whole pre- 
mium. Mr. Stevens suggests, that it was possibly a case of double insurance, but leaves 
the question unsettled ; yet, in reality, unless “indigo” is not “goods,” or is not insurable 
under that name, a plainer case of double insurance imposing upon each set of underwriters 
the obligation of returning one-balf of the premium they had received, it would be difficult 
to imagine. Each policy covered all the property and interest at risk, and had a total loss 
occurred, it would have been recoverable under either. It was, therefore, just as plain a 
case of double insurance as if both policies had been upon “indigo” or both upon “ goods ” 
The question could never have arisen, had it been remembered that the constructicn of a 
policy as to the property it covers depends upon its own terms, which are never to be affect 
ed by those of another, and that the only effect of a double insurance is to reduce ultimately 
and in proportion the liability of the underwriters. 


Casr No. 2. 


Two policies as before, £5,000 each. No. 1 upon ‘‘gcods,” No. 2 upon “indigo.” The 
cargo shipped consists of £2,000 cotton, coffee and sugar, and £3,000 indigo, and is wholly 
lost. How are the losses and the return of premiutu to be apportioned ¢ The case is in 
a slight degree more complex than the former, but is just as free from any real difficulty. 
The underwriters upon No. 1 are exclusively liable for the £2,000 loss upon cotton, and the 
underwriters upon each policy are clearly liable to the assured for the whole loss upongthe 
indigo ; and upon policy No. 2 for a return of premium upon £2,000 over insured. There 
is, therefore, a double insurance of £3,000 upon the indigo, the loss upon which as between 
the two sets of underwriters must be equa'ly divided, precisely in the same manner as if 
indigo alone had been insured or at risk. The assured, it willing to save the underwriters 
the trouble and delay of contribution, may recover under policy No, 1, £2,000 loss upon 
cotton, and £1,500—4 loss upon indigo, and a return of premium upon £1,600, as over 
insured, and upon policy No. 2, £1,500—4 loss upon indigo, and a return of premium upon 
£3,500 over-insurance, and in whatever manner the assured may elect to enforce the pay- 
ment of the loss and of the return of premium, the final distribution and apportionment of 
both, as between the underwriters, if contribution is enforced, must be exactly that which 
has been stated. Mr. Stevens says, that the assured in this case claimed to recover under 
the policy No. 1, £2,000 loss upon cotton, and a return of premium upon £3,006, and under 
policy No. 2, £3,000 loss upon the indigo, and a return of premium upon £2,000, He had 
a perfect right to do so, and it is only surprising that his claim was resisted. Had it been 
enforced in this form, the underwriters upon indigo would have been entitled to a 
contribution from the underwriters upon “ goods” of £1,540, minus the premium upon 
that sum. In the result, both the loss and the return of premium would have been justly 
apportioned. Mr. Stevens also says, that the underwriters upon indigo made out a state- 
ment in which the underwriters upon “ goods” were charged with a loss of only £2,500, 
and a return of premium upon the same amount, and themselves with a loss of £1,500, and 
a return premium on £3,500. He praises the statement as ingenious while he rejects it as 
unsound. Its ingenuity is not very apparent, but its injustice is palpable; since it left 
the owner, although the whole loss was covered by the policy upon goods and 8-5ths by 
that on indigo, uninsured £1,000. The error in this, as in the former case, arose from the 
supposition that the policy upon “indigo” altered the construction of that upon “ goods.” 
It is to these cases that Mr. Justice Cowen has referred, (5 //i/l, 317,) as evidence of the 
abortive effort of Mr. Stevens to distribute an entire sum when insured upon “goods” among 
the different subjects that the policy may embrace, and if the reasoning of the learned 
Judge were correct, it would follow that under a policy upon “goods,” a partial loss can 
never be recoverable, from the impossibility of determining with what proportion of the 
loss the-underwriters are to be charged. A third suppositious case is stated by Mr, 
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§ 13. Nor is it only where there are two or more policies not iden- 
tical in the subjects that a embrace, that difficulties may arise as 
to the proper mode of calculating and apportioning a return of pre- 
mium, where such a return is justly claimed. The subject matter in 
two policies, differing in date, may be exactly the same, yet although 
the interest of the assured exceeds the sum insured by the first policy 
and is less than the whole amount insured by both, there are cases in 
which it may be considered a doubtful* question whether the excess 
of interest over the amount insured by the first policy is wholly cov- 
ered, or covered at all, by the second, and in such cases the proportion 
of premium to be returned, is necessarily subject to the same uncer- 
tainty. It is true, that where both policies are open, no such question 
can arise ; but it may be a cause of perplexity where one is open and 
the other valued, or where both are a Thus, where there are 
two policies of $10,000 each, upon sugar, the first, an open policy, the 
second, valuing the sugar at the sum insured, the interest of the 
assured in the sugar shipped is $15,000, and there is a total loss, are 
the underwriters upon the second policy liable for any, and, if any, 
what proportion of this loss? It may at first be thought that they 
are wholly discharged, since the whole sum that by the terms 
of their contract they are bound to pay is satisfied by the prior 
insurance; but this would be an erroneous view. The first po- 
licy in reality covers only two-thirds of the interest of the assured, 
and upon the remaining third, the second necessarily attaches ; 
but it attaches a in the proportion of the valuation upon 
which the parties had agreed. The second underwriters, there- 
fore, are not bound to pay $5000, but only one-third of the sum 
they insured. They pay $3333 33 loss, and return the premium 
upon $6666 67; and, had there been no loss, it is for the same pro- 
portionate return that they would have been liable. If we suppose the 
sugar to have been valued in the first policy at the sum insured, the 
result will be the same, since it appears to be settled that the valua- 
tion in a prior policy does not preclude the assured from showing that 
he had a surplus interest to which a further insurance may be ap- 
plied ;* and if the second policy is also valued, the valuation it con- 
tains is the only measure of the indemnity that the assured is entitled 
to claim. It appears, from the case thus stated, that although the 
amount insured by several policies upon the same property may ex- 
ceed its actual value, yet the owner, in the event of a total loss, may 
be unable to recover a full indemnity; but this unexpected result, 
where there is an under valuation of the subject or interest insured, 
may frequently occur, and it may even occur where there is an over 





Stevens for the purpose of showing the injustice of applying the doctrine of ‘contribution 
where some of the policies creating a double insurance are effected after the commence- 
ment of the risks. His views on the subject are correct, and they correspond with the 
decision of the Court of Exchequer in Fish v. Mortmain. 


* Bousfield v. Barnes, (4 Camp., 228;) Higginson v. Dall, (13 Mass. 102;) Kenny v, 
Clarkson, (1 Johns., 385.) ‘ . 


22 











338 THE NEW YORK LEGAL OBSERVER, 








Duer’s Marine Insurance. 
valuation in a second policy, provided the sum insured is less than the 
valuation. 

Let us suppose that there are two policies upon goods of $20,000 
each, the first open, the second valuing the goods at $40,000. The 
cargo intended to be covered is worth $25,000, and is totally lost, and 
it becomes necessary to determine what sum the underwriters, upon 
the second policy, are boun¢to pay, on account of the loss, and as a 
return of premium. We have seen, that in such a case the authorities 
are conflicting, as to the proper mode of applying the valuation. HE is 
doubtful whether it is to be applied proportionally to that share of the 
interest of the assured that is left uncovered by the prior insurance, 
or whether, applying it to the entire property, and deducting from its 
amount the sum insured by the first policy, the difference is to be re- 
garded as the interest that it covers. If the first rule is adopted, the 
result is that the second policy covers only half of one-fifth of the en- 
tire interest of the assured; and as the proportional value of this one- 
fifth, measured by the valuation in the policy, is $8000, the under- 
writers who ry | insure a moiety of the valuation pay $4000 as their 
proportion of the loss, and return the premium upon $16,000 as an 
over insurance, thus leaving the owner without an indemnity as to 
$1000. If we adopt the second rule, the result is widely different— 
deducting the sum insured by the first policy from the valuation, there 
remain $20,000 as the interest to which the valuation must be applied. 
The underwriter would therefore be compelled to pay $10,000 on ac- 
count of the loss, and return the premium upon an equal amount. 
There are convincing reasons, it seems to me, for adopting the rule as 
first stated, but it is to anoil.er division of these lectures that the ex- 
position of these reasons properly belongs. 

§ 14. With the view of illustrating more fully, by examples, the 
rules that have been stated, it is deemed expedient to subjoin the fol- 
\owing hypothetical cases of policies differing in date: 


Casr, No. 1. 





Policy No. 1, upon ship...............:. $10,000 
“No.2, “ ship and goods...... 20,000 

i § See = pL 10,000 
$40,000 

Interest of assured. 

iranacdhcaep elite theckee bake ons $10,000 
bi iia Ledaki nig cbae eceeans 10,000 
$20,000 


No. 1 covers whole interest in ship, and retains whole premium. 
No. 2, ship being fully covered by No. 1, attaches upon goods alone 
—covers whole interest, and returns premium on $10,000. No. 3, 
from want of interest, wholly void, and returns whole premium. * 





* 2 Emerig., p. 167; Premitre Hypoth2se, 3 Pardessus, p. 446. 
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Casr, No. 2. 








Policy No. 1, on goods.............04: $10,000 
Mt BB RN dis sn nen sendins 10,000 
“No. 8, on ship and goods......... 20,000 

$40,000 


No goods are shipped, but the value of the ship is $30,000. No. 1 
fails wholly from want of interest, and returns premium. No. 2 and 
3 both valid for whole sums insured, and cover whole interest in 


ship.* 
Casr, No. 3. 
There are 4 policies on a ship which is totally lost, and of which 
the real value is $50,000. 


No. » thd pusink eehahed wedebeetanauel — 
LE MATTE 


” 4, on whole ship, valued at $60,000.. 20,000 


Total amount insured.... $75,000 


Although the first three policies, in the aggregate amount that they 
insure, exceed the entire value of the interest of the assured—yet as 
they relate to distinct aliquot shares of the ship, they do not create a 
double insurance—each policy covers a separate interest as truly as if 
the shares insured belonged to separate owners.+ Hence No. 1 covers 
four-fifths of quarter, and pays total loss. No. 2 covers 1—$12,500, 
and returns premium on $2,500 over insurance. No. 3 covers $= 
$25,000, and returns premium on $5,000 over insurance. No. 4 is 
subject to the doubts and uncertainty stated in the preceding section . 
—deducting from the valuation $60,000, the total amount insured by 
prior policies, $42,500, there remains $12,500 as the interest to which 
the valuation applies—but as the policy covers only one-third of the 
valuation, the underwriters pay only $4,125, and return premium on 
$15,825—applying the valuation only to the uncovered proportion of 
actual interest, three-quarters were covered by No. 2 and 3, and four- 
fifths of one-quarter by No. 1, there remains only one-fifth of one- 
quarter—the proportional value of which, according to the valuation 
in the policy, is $3,000—the underwriters pay one-third, $1,000, and 
return premium on $19,000, and the owner falls $1,500 short of an 
indemnity. 

This example, and the observations in the preceding section, suggest 
an important caution to the merchant. When he has reason to be- 
lieve that the insurance which he has effected may fall short of the 
indemnity that he wishes to secure, he should be careful to make the 
insurance, which is to supply the deficiency, by an open policy. If 





* 2 Emerig—Troisiime Hypothésa, p. 168; 3 Pardessus, p. 447. 
+ 3 Pardessus, n. 880, p. 445, Sup. § 
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such is the form of the policy, he will be certain to recover a full sa- 
tisfaction for every loss that the sum insured is sufficient to cover ; 
but if the policy is valued, although the sum insured may be the 
same, it may be applicable only in part to the satisfaction of a loss ; his 
intention in making the insurance, will thus, in the same measure, 
be defeated. 

Case No. 4. 


Policy No. 1 on ship, valued at $50,000... $30,000 
No. 2 on one-fourth of ship, valn- 
ing the one-fourth at sum in- 


a eaneaaeneee 15,000 
No. 8, open policy on ship and 
goods sn dercccesecesceseceses 25,000 
Be Os Mis hiccckends cedece 80,000 
$100,000 
Interest of assured as sole owners of ship and and cargo: 
Pein ceviesseseuns jaw dénexecowe $40,000 
PUGET o ciccseisweseuess ie Sec eeesscces 30,000 
PEs cssevevnss $70,000 


Total loss—No. 1 pays a total loss; No. 2 may be thought doubtful, 
but upon any hypothesis pays a total loss. -No. 1 covers either half 
of the ship, valued at $60,000, or three-fifths, valuing ship at $50,000. 
If we adopt the last, as the proportional value of the remaining two- 
fifths, valuing the ship at $60,000, exceeds the proportional value of 
the salina inenved, there is more than fall interest for the policy. 
No. 3. As the policy is open, and the whole real value of the ship is 
more than covered by Nos. 1 and 2, it may be supposed that this 
policy attaches upon the goods alone; but in order to determine 
whether the assured has any remaining interest to which this policy 
may be applied, we must look to the proportion of the ship that the 
prior policies covered, and not to the sums they insured, since other- 
wise we deprive the assured, in a measure, of the benefit he meant to 
secure by the valuation. No.1 covered three-fifths of the ship, and 
No.2 one-fourth; three-fifths of $40,000, $24,000; one-fourth, $10, 
000—total $34,000 covered, $6,000 uncovered. The interest there- 
fore of the assured in the subjects insured by this policy, is goods 
$30,000, ship $6,000; applying the sum insured, $25,000, in propor- 
tion; the policy covers $20,833 34 goods, and $4,166 66 ship, and 

ays a totalloss No. 4 covers $1,833 34 balance interest in ship, and 
$9166 66 balance interest in cargo, pays a total loss of $11,000, and 
returns premium on $19,000 over insured. 

§ 15. Where there are several policies on the same property that 
.attach concurrently, and exceed in the aggregate sum that they in- 
sure, the whole value of the interest of the assured, as the rule that 
renders the underwriters liable in succession can no longer be applied, 
the construction of the policies and the relative liability of the under- 
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writers in the settlement of losses, and the return of premiums, are 
regulated solely by the common law doctrines in relation to double 
insurances. In England, this doctrine extends to all cases in which 
the policies that, taken collectively, create an over insurance, are 
effected prior to the inception of the risks; but in the United States, 
by foree of the American clauses, it is limited to the cases in which 
all the policies bear the same date, and there is no extrinsic proof 
to determine the actual priority in the order of execution.* In both 
countries, however, the final result of the application of the doctrine 
is, that the underwriters upon each policy, contribute to the satisfac- 
tion of a loss in the re aie that the sum which they insure bears 
to the total amount of the insurance upon the property and interest at 
risk, and that they return the premium upon that proportion of the 
sum insured, from which, in consequence of this mode of settling the 
loss, they are wholly discharged. Hence, in all cases of double 
insurances, there is a partial return of premium upon each policy. 

On the continent of Europe the relative liability of the underwrit- 
ers is adjusted and enforced in the simplest and most eligible mode. 
The total amount of the insurance is reduced to an equality with the 
value of the interest at risk, by a proportional abatement of the sum 
insured in each policy, so that the assured is only entitled to claim 
from the underwriters on each a proportion of his loss and a propor- 
tionate return of premium. They are directly liable to the assured, 
precisely in the same manner as if they had all subscribed the same 
policies. In England and the United States the assured may, if he 
think proper, enforce his claims in the same form by demanding from 
the underwriters, upon each policy, only that proportion of a loss and 
of a return of premium for which they are ultimately liable, but he 
may elect to recover from the underwriters upon any one or more of 
the policies, the whole or any proportion of the sum they insure, so 
far as the satisfaction of the loss may require, and when his indemnity 
is complete, he may claim an entire return of premium from the un- 
derwriters, who, in consequence of the prior satisfaction of the loss, are 
wholly discharged. Each policy, therefore, as between the assured 
and the underwriters, is a valid contract to the full extent of the sum 
and interest insured, and receives the same construction, as ifno other had 
been effected, with the single exception that, as the assured is entitled 
to but one indemnity, the underwriters are at liberty to show that the 
loss, which is claimed from them, had been in whole or in part already 
satisfied. As it respects the underwriters, they stand in the same re- 
lation to each other as sureties who are severally liable for an entire 
debt. Those who pay the whole, or more than their due proportion 
of the loss, are entitled to be relieved to the extent of thesum that 
they pay, beyond the proportion with which they are themselves 
chargeable, by a proportionate contribution from all the others, and 





* Sup., part 1, § Potter v. Mar. Ins. Co. (2 Mass. 475.) 
$+ 1 Emerig, ch. 2, sec. 4,p. 48; 2 ib, ch. 16,sec. . p. 1638. 
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all who bear a portion of the loss are entitled to retain the premium 
on the sum for which they are rendered liable.* Where the property 
insured has arrived in safety, and the claim of the assured is limited to . 
a return of premium, he can only demand a proportionate return from 
the underwriters on each policy. So far as the decisions have gone, 
the remedy, by contribution, is confined to the settlement of losses, 
and it would therefore be plainly unjust to permit the assured te 
recover the entire premium from one set of underwriters, and leave 
the others to retain all that they had received. It would be unjust to 
ge an election to the assured to deprive any of the underwriters of 
the premium on the sum that they would have been bound to pay in 
the event of a total loss, since this would be subjecting them to the 
risk and denying them a compensation. 

§ 16. To ion the operation and effect of the rules that have been 
stated, a single example will be given and will probably suftice: 


CASE OF DOUBLE INSURANCE. 


There are three open policies, Nos. 1, 2, 3, upon cargo, amounting 
in the aggregate to $45,000, as they are dated on the same day, and 
there is no extrinsic proof to determine the priority of execution, they 
attach concurrently. The goods shipped are worth only $25,000, in- 
cluding charges and premiums of insurance, and there is a total loss ; 
premium 2 per cent. on each policy. 





* Newby ». Reid, (1 W. Black, 416,) Rogers v. Davis, (Beames Lex Mer. 421,) Condy’s 
Marsh, 147. (2 Park., 8 ed, p. 601.) Davis v. Gildart, (Beames Lex Mer. 843.) Marsh 
845. 2 Park., ubi. sup. Thurston v. Koch, (4 Dallas, 348.) Potter v. Mar. Ins. Co.. (2 Ma- 
son, 475.) It is evident that the rule, that the assured may recover his whole loss from one 
set of underwriters, leaving them to enforce rateable contribution was first laid down by Lord 
Mansfield, in Newby », Reid, since it is certain that in the early case of Godin v. London 
Assur. Co., (1. Burr, 485,) S. ©. (1 Black, 103,) the law was otherwise understood. In this 
case, the only question was, whether the defendants were bound to pay the whole or only 
one-half of the loss, it being insisted on their behalf that there was another policy covering 
thesame interest, the underwriters on which were liable for the other moiety, and it was 
admitted by the plaintiff's counsel, and by Lord Mansfield, and the rest of the judges, 
that if there was a double insurance the defendants were only liable for one-half of the less, 
and that the plaintiff would be left to recover the remainder from the underwriters upon 
the other policy. (1 Burr, 492.) This whole discussion would have been useless, had the 
law been then understood as it is now established, since upon this supposition, whether 
there was a double insurance or not, the defendants were liable to the assured for the whole 
loss that was claimed. Mr. Marshall says, that several policies covering the same interest 
make in effect but one insurance, (2 Jfarsh, p. 640,) and this language has been frequently 
repeated by judges. If it is merely understood to mean that the assured cannot treat the 
contracts as several, so as to entitle himself to recover a double satisfaction, it is not ob- 
jectionable ; but if the meaning is, that the several insurances are to be construed as one 
policy, it is plainly erroneous, since if this were the case, the assured would only be en- 
titled to recover from each underwriter a proportion of a total loss and a partial return of 
premium—as this is the rule in France, Emerigon says with entire propriety that, Plusieurs 
polices de méme date n'en forment qu'une seule.” (2 Hmerig. p. 163.) Mr. Marshall has bor- 
rowed this language without adverting to the fact, that the departure in our own law, from 
the general law of insurance, has changed its significancy. 
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Policy No. 1... ccccccccccccsccvcees $20,000 
© Be Bo agetccesccnrcesssesenn See 
sc No. 8. eeeesese eeeeeese eevee eeeese 10,000 











Total amount of Insurance........ $45,000 








DN OE Oo iit nto i iakied fil do che $25,000 
Return Premium on $20,000....... 400 
Sum Assured entitled to recover....... $25,400 
No. 1 pays ¢ of loss........eeee. »»+e$11,111 11 
And returns premium on $8,888 89.... 177 79 
$11,288 90 
No. 2 pays 2 of loss........ 00 cous --- $8,333 33 
And returns premium on $6,666 67... 133 35 
$8,466 66 
No. 3 pay 3 of loss.......... oon $5,555 56 
And returns premium on $4,444 44... 88 88 
$5,644 44 
$8,888 89.16,666 67.14,444 44—20,000 00. 
$11,288 90.48,466 66.15,644 44—25,400 00. 
The assured, instead of claiming from the underwriters on each 
policy, the payment of the loss and the return of premiums in these 


proportions, recovers $20,000 under policy No. 1. $5000 loss, and $200 
return premium under policy No. 2, and $200 return premium under 
policy No. 3. Policy No. 1 is therefore entitled to a contribution 
which is adjusted and settled as follows : 


Oe ere er nnn Sr $20,000 00 
BONNE 60 POF ooo esc car asvesees 11,288 90 
Entitled to receive............. $8,711 10 


No. 2 bound to pay... scecceeeceeecoee $8,466 66 
pS Serer rere eer eee 5,200 00 


Contributes... .......2..+++++++ $3,266 66 — 


No. 3 bound to pay...ccessecesceccees $0,044 44 
pS) SECURE TTT eT 200 00 


Contributes... .ccsccscccescees $0,444 44 
$5,444 44.413,266 66.=$8,711 10. 
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Had the cargo arrived in safety, the assured would have been en- 
titled to claim a return of premium on No. 1, of $177 79, on No. 2, 
$133 33, on No. 3, $88 88. 


$177 79.4133 33.488 88.—§$400. 


§ 17. It is not, however, in all cases, that the rules which have been 
stated and exemplified can be exactly followed. In some, they must 
be varied, in order to secure that e nality in the apportionment of losses 
and of return premiums, that the law requires. Some of the excepted 
cases will now be stated. 

1. It is not in all cases of double insurance that the underwriters on 
each policy are bound to contribute to the satisfaction of a loss in the 
Ly agseem that the sum which they insure bears to the total amount 
of the insurance. Where the sum insured in an open policy, which 
is one of several covering the same interest, exceeds the value of the 
interest, the underwriters are not bound to contribute upon the sum 
that they subscribe ; but only upon that for which they are answer- 
able, in the event of a total loss—the sum that they would be bound 
to pay on a total loss had no other insurance been effected. Such a 
policy standing alone is an over insurance, and the ‘contract is there- 
fore void as to the excess; and consequently, where a contribution is 
to be made, to prevent the underwriters from being charged with an 
undue proportion of the loss, this excess must be deducted from the 
original sum they insured. Thus, where there are two open policies 
covering the same interest, one for $30,000, the other for $20,000, 
and the total loss which is claimed amounts only to $20,000, the 
necessary contribution is not to be made in the proportion of three- 
fifths to two-fifths, thus charging the underwriters for $30,000, with 
the payment of $12,000, and those for $20,000 with one of $8,000 
only ; but as the insurance on each ‘policy, although differing in its 
nominal, is equal in its real amount, the underwriters upon me. must 
bear an equal proportion of the loss. Those for $30,000 pay $10,000 
loss, and return two-thirds of their premium ; those for $20,000 pay 
an equal sum, and return a moiety of their premium. Hence, the 
rule may be stated as universal, that in all cases of double insurance 
where the policies are open, the sum that the underwriters upon each 
are bound to pay as for a total loss, is alone to be considered as the 
sum that they insure, and upon which they contribute. 

2. It is not in all cases that the underwriters who have satisfied a 
total loss, are entitled to a contribution upon the whole sum that they 
have been compelled to pay. If the underwriters on a valued policy, in 
which the sum insured equals the valuation, and exceeds the real in- 
terest of the assured, have paid in satisfaction of a loss the whole sum 
that they insured, they are entitled to a contribution from the under- 
writers upon an open policy, only upon such a proportion of the sum 
as would have been sufficient to satisfy the actual loss, computing its 
amount as if both policies had been open. Where all the policies that 
form a double insurance are valid, and in each the property insured is 
valued at the same sum, the rule would be different, since the valu- 
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ation would then be equally binding upon all the underwriters ; but 
where it is from an open policy that a proportion of the loss is claimed, 
its true amount, as determined by the risks that govern the computa- 
tion of losses under open policies, must be the aly basis of contribu- 
tion—since it is only such a loss that the underwriters, by the terms 
of their contract, have agreed to satisfy. The underwriters, upon a 
valued policy, can have no right to charge other insurers with any part 
of a payment that was rendered necessary solely by the peculiar terms 
of their own contract ; but where the sum that they insured exceeds the 
real amount of the loss, they must be exclusively liable for the differ- 
ence. On the other hand, as they cannot nae | themselves of their 
own valuation to determine the amount of the loss as a subject of con- 
tribution, so it cannot be used against them to determine the propor- 
tion of the actual loss for which they are liable. As the valuation 
casts upon them the entire debt that it creates, it would be plainly 
unjust that it should have the effect of charging them in addition 
with a larger proportion of the actual loss—since it must be rejected 
as the measure of loss, it must be equally so as that of contribution— 
as between the underwriters, therefore, the valued policy must be 
treated in all respects as open; and consequently, not only the amount 
of the nominal loss which is claimed ~ it, but the sum insured, 
must be reduced to an equality with the interest of the assured. Thus, 
where a cargo, of which the real value at prime cost, including 
charges and premiums of insurance is only $20,000, is covered by 
two concurrent policies, of which the first in the order of naming them 
is for $30,000, valuing the property at the sum insured, and the 
second an open policy for $20,000; if the underwriters on the firs} 
policy have satisfied a total loss, by paying the whole sum they in- 
sured, they have no right to demand two-fifths of that sum, $12,000, as 
a contribution from the underwriters upon the second, since this would 
compel the latter to pay $2,000 in addition to the sum for which they 
would otherwise have been liable, solely in consequence of a valua- 
tion to which they were strangers; but, on the other hand, the under- 
writers upon the second policy, have no right to say that they are 
liable for only two-fifths ($8,003 of the actual loss, for this would be 
to diminish their liability in the same ss by calling to their 
aid the valuation they had rejected. To do justice to each set of un- 
derwriters the loss must be settled as follows: As the liability of the 
underwriters upon the first policy for $10,000, the difference between 
the sum they insured and the actual loss, arises solely from the valua- 
tion in their own policy, they are not entitled to demand a contribu- 
tion, nor are they bound to contribute upon that amount. It must, 
therefore, be deducted from the sum they insured, and the ‘policies 
being rendered equal in amount, they share equally the actual loss. 
The underwriters upon the first policy pay $10,000 excess of valua- 
tion, and $10,000 as their moiety of the actual loss, and return one- 
third of their premium. The underwriters upon the second pay 
the other moiety of the loss, and return a moiety of their premium. 
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8. Where there are two or more policies covering the same inter- 
est, the assured has not an election in all cases to recover a total loss 
under one of the policies, and an entire return of premium under the 
others. If the policies have been effected at different rates of pre- 
mium, and the assured is permitted to recover the loss under the po- 
licy on which the rate of premium is the lowest, and from the other 
underwriters the whole premium they had received, the necessary 
consequence will be that the underwriters, paying the loss, will lose a 
portion of the premium they were entitled to retain. Thus, where 
the interest of the assured was only $20,000, and is doubly insured by 
two policies of the same amount, the rate of premium for the one be- 
ing three per cent., and five per cent. in the other, if there is a total 
loss, the underwriters upon the first will be bound to pay $10,000 
loss, and $300 return premium; upon the second, $10,000 loss, and 
$500 return premium. Hence, if the whole loss is paid by the first 
underwriters, they will be entitled to a contribution of $9,700 ; but if 
the second return their whole premium, $1000, they will be bound 
to contribute only $9,500. Thus, the first underwriters will lose two- 
thirds of the premium upon that proportion of the loss with which 
they are charegable. To prevent this consequence, it seems evident 
that the assured must either be deprived of his election, or that his 
recovery against the first underwriters must be limited to $19,800; 
that is, he must give them credit for that proportion of their rightful 
premium, that they must fail to receive by a contribution. 

Other hypothetical cases of double insurance might be stated, in 
which, from the great difficulty, if not impossibility, of enforcing a 
just contribution, the assured might, perhaps, with entire property, be 
denied the privilege of an election, and be compelled to seek his re- 
medy by demanding, in the first instance, from the underwriters upon 
each policy the proportionate payment for which they are ultimately 
liable. The proposition seems undeniable that the assured can never 
be entitled to recover a larger sum as an indemnity for a loss than the 
aggregate of the sums which the underwriters upon the different poli- 
cles are respectively bound to contribute, nor a larger return of pre- 
mium than is applicable to the sums from which they are respectively 
discharged. Hane, if the right of election must in all cases be 
given to the assured, it must be the duty of judges so to regulate its ex- 
ercise, as to prevent him from recovering more than a legal indemnity, 
and casting upon the underwriters, from whom the recovery is sought, 
more than a due proportion of a loss, or depriving them of a part of 
the premium io which they are entitled. it is certain that the un- 
derwriters, against whom his claims are prosecuted, will not have the 
right of demanding in contribution the full relief to which they are 
entitled, the deficiency must be made good by the assured by a de- 
duction from his recovery ; and from this process no possible injustice 
can result, since this deficiency will always be found to correspond 
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with the sum, which, as exceeding a just indemnity, the assured has 
no title to recover or retain * 

§ 18. The observations that have been made, render it evident that the 
Englisn rule, which we have adopted, of settling losses and return pre- 
miums, in cases of double insurance, is, at least, in some instances of its 
possible application, perplexed and difficult, and were it liable to no 
other objection, the continental rule, by which all the policies are 
considered as one contract, and the underwriters therefore made di- 
rectly and proportionally liable to the assured, would be far prefer- 
able. But it is liable to other and grave objections. It is justly ob- 
served by Benecke, that its necessary effect is to make the under- 
writers insurers of the solvency of each other, since those who pay 








* The following problem (which is designedly framed to embrace all the difficulties 
that have occurred to me) and the answer given to it, will illustrate the observations in 
the text. 

PROBLEM, 
There are three policies upon cargo, 
No.1, open $30,000, 3 per cent. premium. 
“ 9 valued 30,000,2 “ “ “ 
“ 38, valued 20,000,4 “ “ ” 
Whole interest, including premiums, $25,000 total loss. 

The assured claims to recover $30,000 under No. 2, $900 return premium under No. 1, 
and $800 return premium under No. 3. If his claim is allowed, he will recover $31,700. 
Is this a just claim? And if it is allowed, how are the loss and retnrn of premium to be 
apportioned ¢ 

ANSWER. 


If the claim of the assured is allowed, it would cast a loss of $1,603 59 upon policy No. 
2 beyond the sum it ought to bear. The following statement, which proceeds on the 
supposition that the claim of the assured is allowed, will show this: 

Policy No. 1. There is an over insuaance of $5,000 that must be deducted, since the un- 
derwriters are not bound to contribute upon a larger sum than they are answerable for 
upon atosal loss. It contributes, therefore, upon $25,000. 

No. 2, $5,000 excess of valuation over interest must be borne exclusively by this policy, 
since otherwise Nos. 1 and 2 would bear a share of a loss for which they are not liable, and 
which results from a valuation to which they are strangers. This excess being deducted, 
No. 2 also contributes to the actual loss only upon $25,000. The capital, therefore, that con- 
butes is $70,000. 

No. 1 bound to pay 5-14 of loss $8,928 57 return premium on $5,000 over insurance ; 
$150 a return premium on difference between proportion of loss and the whole sum insured 
$482 14, $8,928 57, plus $150,}4$482 14 equal $9,560 71—$900 return premium paid, 
contributes $8,660 71, 

No. 2 pays $5,000 excess of valuation. $8,928 57 proportion of loss. return premium on 
difference, $421 48, $5,000, plus $8,928 57, plus $421 43—$14,250 has paid $30,000—$14 
250-—-$15,750 to be made good by contribution. 

No. 8 pays 4-14 of loss estimated according to the valuation in the policy at $20,000, 
$5,714 28, return premium on difference $571 42, $5,714 28, plus $571 42—$6,285 70; $800 
return premium paid; $5,485 70 contributes. Thus, No. 2 is entitled to $15,750, and _re- 
ceives only $8,660 71, plus $5,485 70,—$14,146 41, sustains a less therefore of $1,603 59, while 
the assured receives exactly that sum more than he is entitled to, since $9,560 71, plus $14,250, 
oe 70, $30,096 41, which deduct from sum received by assured $31,700, leaves 

1,603 59. 

There are evidently only two modes of correcting the error. The assured must either 
deduct the sum of $1,603 59 in collecting the loss under No. 2, or he must claim from the 
underwriters on each policy, the proportion of loss, and of return premium, for which they 
are ultimately liable. ' 
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the loss necessarily take the risk of the solvency of those from whom 
a contribution must be sought.* Nor is this all. If their claim is 
disputed, there is cast upon them, in addition, the burthen and the 
expense of establishing, and the risk of failing to establish, their right 
to a contribution; and from the doubtful nature of the evidence upon 
which insurance cases are frequently decided, it may well happen 
that they may fail to convince a jury of the existence of a loss, which 
they have themselves been compelled to satisfy. It is true that the 
inconvenience, or, to speak more truly, the positive injustice of the 
English rule is remedied in a great measure by the operation of the 
special clauses in our own policies ; yet as cases of double insurance, 
to which these clauses are not applicable, may still occur, it is cer- 
tainly to be regretted that departing from the general and ancient 
law of insurance, we have substituted an inconvenient and inequit- 
able rule in place of one, that is perfectly just in itself, and free from 
all difficulty in its application. 


DIVISIBILITY OF THE RISKS. 


$19. Where a policy embraces successive risks, which, as capable of 
being separately insured, are in their nature divisible, if no loss is 
claimed, and from any cause, the adventure terminates before all the 
risks that the policy covers have been run, it seems to be just that a 
portion of the premium should be returned. Where all the goods that 
a contract of sale includes are not delivered, the purchaser is entitled 
to withhold, or recover back, a proportion of the stipulated price, and 
there is a strict analogy between such a contract and that of insur- 
ance. The premium is the price of the risks; not of a single risk, but 
of all that are described in the policy, and it is increased or diminish- 
ed in proportion to their number. It is the consideration paid to the 
underwriter for consenting to assume them all; and if, in the result, 
all are not assumed, it is a plain equity that he should return that 
proportion of the premium, which it is certain would not have been 
charged, had the risks not commenced been omitted in the policy. To 
this extent, the contract remains unexecuted, and there is a failure of 
the consideration upon which the premium was paid. The law, 
however, is otherwise settled; and, as a general rule, it is established 
that if the policy has once attached, and the premium is entire, no 
portion of it is returnable. To entitle the underwriter to retain the 
whole premium, it is sufficient that he has been exposed, even for an 
instant, to the hazard of a tetal loss. Nor is the rule confined in its 
application to the cases in which the insurance is limited to a single 





* Benecke, t. 5, p. 195. It may be doubted whether, as the law now stands, any return 
of premium in gases of double insurance ought to be allowed, since the underwriters upon 
each policy are, in fact, ——— to the risk of bearing exclusively a total loss not exceed- 
ing the amount of their subscription. The Ordinance of Bilboa, (2 Mag., 412,) is the only 
foreign ordinance that makes the underwriters, where there is a double insurance, insurers 
of the solvency of each other; but apparently, in consideration of the risk thus cast upon 
them, it authorizes them te retain the entire premium. Such, at least, is Benecke’s inter- 
pretation of the Ordinance. 

é 
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and continuous risk. Even where the risks are successive and plainly 
distinct, if the premium is entire, they are indivisible. They férm, 
in judgment of law, one entire risk, which cannot be separated that 
the premium may be apportioned.* 

The doctrine in question is not peculiar to our own law. It has 
prevailed from an early period, and still prevails in every count 
where insurance is known; nor will it be denied that there is mue 
force in the argument upon which its defence is usually rested. Where 
no rule for the division of the premium is farnished by the terms of 
the contract, a court of justice, it is said, can adopt none that would 
not be purely arbitrary; and it is indeed probable that the difficulty 
of framing any equitable rule for the apportionment of the premium 
was the original cause of the denial of a return. 

At an earlier period, when the rates of premium were various and 
uncertain, the difficulty was, perhaps, insuperable, and it was right to 
abstain from the exercise of a power that as diseretionary was Tiable 
to error and abuse. At present, however, in a large majority of cases 
no such difficulty will be found to exist. The rates of premium are 
now, in a great measure, fixed and uniform, and hence a case seldom 
occurs in which the means of making a just apportionment of an en- 
tire premium to successive risks, may not be readily supplied by evi- 
dence of the amount of the premium usually charged npon pa risk 
when separately insured, and it is doubtless the conviction of the in- 
justice of applying the general rule to such cases that has led to the 
numerous exceptions that modern usage has sanctioned. 

§ 20. In treating the subject of a return of premium as arising from 
a divisibility of the risks, i shall first advert to a few cases that illus- 
trate and exemplify the general rule that has been stated, and shail 
then proceed to a consideration of those in which, owing to special 
circumstances, the premium, although entire, may be divided and ap- 
portioned. 





* In Eyrie v. Fletcher, (Cowp., 668,) the general rule is thus laid down by Lord Mans- 
field :—‘“ Another rule is, that if the risk has once commenced, there shall be no apportion- 
ment or return of premium afterwards. For though the premium is estimated, and the 
risk depends upon the nature and length of the voyage, yet if it has commenced, though it 
be only for twenty-four hours or less, the risk is run; the contract is for the whole entire 
risk, and no part of the consideration shall be returned.” In Bermon v, Woodbridge, 
(Doug., 780,) the rule was applied to successive risks. In France, the rule, as laid down 
by Emerigon, is inflexible: it admits but one exception that will hereafterbe noti- 
ced :—“ La diminution de la dureé de la risque ne fait pas dicroitre la prime. Elle 
est due en entier dés que le risque est commencé, ,et dans le case méme ou il neat 
duré qu'un instant.” (1 Hmerigon, ch. 8, see. 1, p. 62.) Vide also Ord. de la Mar,, art. 36, 
37; 2 Val, pp. 87, 93; Pothier, pp 181, 182 ; Code de la Com, art. 374, 356; Pardessus, 
tome 3, p. 287, n. 786; Boulay Paty, tome 4, p. 180. The general rule is the same in 
Italy. Baldassaroni, vol. 3, p. 6, tit.5, $24-83; Benecke, t.5, p.167. As to the antiquity 
of the rule, vide Decis. Germm, — 25, No. 7, 40, No. 2; 2 Straechade Asseciu., gloss. 14, 
No. 3; Santerna, par: 3, No. 12. It appears, however, from “ Le Guidon,” that at the time 
that treatise was written, a different usage in some cases prevailed at Rouen: the custom 
there was to return one-half of the premium, if the vessel deviated so as to discharge the 
underwritérs before she had performed one-half of the voyage, and in all cases to return a 
freee of the premium to be estimated by skilful persons, where the vessel was driven 

y stress of weather into an intermediate port, and there disposed of her cargo, (Le Gui- 
don, ch. ix, art. 121.) Cleizac, however, admits that these exceptions were unknown in 
Italy, Spain and Portugal. 
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Where an insurance is made upon ship and goods “ at and from” a 
particular port, it cannot be doubted that only a small portion of the 
premium was estimated by the parties as applicable to the risk in port, 
and that a slight deduction only would have been made had the insur- 
ance been limited to the voyage ; yet, if the policy attaches upon the 
property insured while in port, although the risk of the voyage is never 
commenced, no part of the premium, if certain, can be reclaimed by 
the assured. The right of the underwriter to reclaim or recover the 
whole, is just as perfect as if the voyage had been completed ; for is 
it of any consequence by what means the risk of the voyage was 
prevented from commencing. It is immaterial whether the voyage 
was wholly abandoned or changed by the assured, or the under- 
writers discharged from its risks by the failure of a representation, or 
by the breach of a warranty, express or implied, or by any other cause, 
defeating the contract.* 

Where several distinct voyages are embraced in one policy, and 
eovered by an entire premium, it is highly probable that this premium 
is the sum of the several premiums that would have been charged had 
the successive risks been separately insured; but it is not, for this 
reason, susceptible of a division. Unless the terms of the contract are 
such as to enable a court to divide the risk, no extrinsic evidence, 
short of an established usage, can be admitted to determine the pro- 
portion of the premium that ought in equity to be allotted to any 





* Hobb v. Homer (2 Park, 7 ed., pp. 626 and 782, n.) Lord Kenyon decided that the un- 
derwriters were discharged by a change of the voyage; but as the insurance was at and 
from, that there was a inception of the risk in part, and the contract being entire, that 
there could be no return of premium, Meyer v. Gregson, (2Park, 795, S.C. ; 3 Doug. 402.) 
The ship was insured for an entire premium at and from Jamaica to London, and war- 
ranted to sail on or before the Ist of August—she did not sail until September, and the 
underwriters were therefore discharged from the risk of the voyage by the breach of the 
warranty, and the assured demanded a return of such a proportion of the premium as 
might be deemed applicable to the voyage, but Lord Mansfield and his associates, with the 
exception of Willes, were of opinion that the premium could not be apportioned; that as 
no usage had been found by the jury, the court could not go into enquiries about the risk 
at Jamaica; the parties had not considered the risks as distinct, nor estimated the risk at 
Jamaica, and the court could not do it for them. A verdict that had been rendered in 
favor of the plaintiff was therefore set aside. 

Annen v. Woodman (3 Taunt.299.) The vessel was insured at and from Surinam, and 
the underwriters were discharged from a total loss by her unseaworthiness when she 
sailed; but the court were of opinion, that as the premium was entire, there could be no 
return, since if the vessel had sunk in port, the underwiters could have made no defence. Hen- 
dricks v. Col. Ins. Co. (8 Johns.1.) The insurance was on “goods” at and from Bristol to 
New York, and the vessel was warsanted to sail before the Ist December. The goods were 
laden before, but the vessel did not sail until after that day. The underwriters were 
therefore discharged by the breach of the warranty, and the assured claimed upon this 
ground a return of the premium. But the court were of opinion the warranty applied ex- 
clusively to the risk of the voyage, and consequently that the breach did not avoid the 

olicy. The goods, while in port, were covered by the policy, and there could, therefore. 
e no return of premium. Vide also Col. Ins. Co. vs. Lynch, (11 Johns. 240,) and Merchts, 
Ins. Co, v. Clapp (11 Pick 56.) The ordinance of Louis XIV declares, in general terms, 
that the whole premium shall be returned if the voyage is entirely broken up or aban- 
doned before the departure of the ship. (Art. 39,2 Val. 93.) But Valin and Ernerigon 
agree, that this provision is not applicable where the policy attaches upon the ship or 
goods insured while in port. Ifthe risk in port commences, the underwriters retain the 
whole preminm, although the voyage may be abandoned. 
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particular risk not commenced, and, consequently, a claim, upon this 
ground, for a return of premium, is at once defeated by proof that the 
policy had once attached. In a leading case in the King’s Bench, 
which is often referred to in the decisions of our own courts, the insur- 
ance was on a French ship at and from Honfleur to the coast of 
Angola, and at and from thence to St. Domingo, and at and from St. 
Domingo to Honfleur. The vessel in the prosecution of the voyage arriv- 
ed at the coast of Angola, but in proceeding thence to St. Domingo, was 
ilty of a deviation by which the underwriters were discharged from 
a loss that was claimed. It was, however, insisted, on the part of the 
assured, that as the risks at and from St. Domingo to Honfleur were 
never commenced, he was entitled to a proportionate return of 
premium. Lord Mansfield, in delivering the judgment of the court, 
said that the true question was, whether the policy constituted one 
entire risk and one voyage, or whether it was to be split into six dif- 
ferent risks, into which number it was plainly divisible? That the 
principles were clear where the risk has never begun, there must be a 
return of premium, and here, if the voyages were distinct, the risk 
from St. Domingo to Honfleur never began. On the other hand, if 
the risk has once begun, you cannot sever it and apportion the 
premium. His lordship confessed, that upon the question he had 
stated, his own opinion had fluctuated, but added, that upon full con- 
sideration, and after looking into all the cases, he and all his brethren 
were now clear in the opinion that there was an entire risk, and one 
voyage, and consequently that there could be no return of premium. 
It is evident upon reading the whole judgment of his lordship, of which 
a few sentences only have been given, that the sole ground of the 
determination was that the premium was an entire sum for all the risks, 
and that there were no words in the policy showing an intention of 
the parties that, in any event, these risks should be divided.* 
here the policy is upon time, the insurance has no relation to the 
quality of the risks, since the underwriters, without any previous 
knowledge of their character, consent to assume all to which the pro- 
perty insured may be exposed, at any time during the whole period 
that the policy covers. Hence, an inquiry into the relative value of 
the risks, as affecting a proportionate return of premium is unnecessary 
and in truth impracticable; but without any resort to extrinsic proof, 
the very nature of the contract seems to afford a certain rule for the 
division of the premium. An entire premium in a time policy is just 
as susceptible of a division as the period of time upon the dura- 
tion of which it is calculated, and by a simple arithmetical process, 
may be distributed without the hazard of error to every month, day 
pas | hour that the period to which it relates may be construed to 
embrace. It, therefore, seems to be just, that where no loss is 
claimed under a time policy, but the contract is dissolved before the 





* Bermon v. Woodbridge, Doug., 781. The six risks into which the policy might have 
been divided are: 1, at Honfleur; 2, from Honfleur to Angola; 8, at Angola; 4, from 
Angola to St. Domingo; 5, at St. Dominzo ; 6. fron St, Dominga to Honfleur. 
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expiration of the period to which it relates, a return of premium in 
roportion to the time unexpired, should be enforced. The law, 
owever, appears to be settled, that a time policy is no exception from 
the rule that the entirety of the premium renders the whole contract 
and risk entire, and exempts the underwriter, if the risk has com- 
menced, from the obligation of returning any part of the premium. 
In the leading case on this subject, the ship was insured for twelve 
months at an entire premium of 9 per cent. warranted free from 
American capture. At the expiration of two months, she was captured 
by an American privateer, and the assured then claimed a return of 
“seam o for the ten months unexpired, upon the ground that the risk 
rom its nature was divisible, and that by the capture the contract 
was dissolved. The counsel for the underwriters, however, insisted, 
that the risk was entire and indivisible, and that as it had once begun, 
no return of premium, without a violation of principle, could be 
allowed ; and the judges of the King’s Bench being unanimously of 
this opinion, rejected the claim of the assured. Lord Manslield 
observed (inter alia) that the parties, had they thought proper, might 
have insured from two months to two months, or in any greater or less 
proportion ; but, in fact, they had made no such agreement: they had 
made no dwision of time at all, but had entered into one entire con- 
tract for twelve months, and as the underwriter had run the risk for 
two months, it was a necessary consequence that no part of the 
premium could be re urned.t 
In a subsequent case, the doctrine was carried still further. The 
insurance was on a ship against the risk of capture only for 
twelve months, and in the body of the policy, the underwriters 
confessed themselves to have been paid the premium “ at and after 
the rate of £1 10s. per cent. per month.” The plaintiff subscribed the 
policy for £200; and there was an endorsement on the policy stating 
the object of the insurance and ending with these words: “at £1 10s. 
er month, £18.” The ship perished in a storm within two months 
from the time the policy attached; and the question was whether the 
plaintiff was entitled to recover the whole premium of £18, or only 
£3 as the premium for two months. The judges were all of opinion 
that the risk was entire and not divisible. The insurance was not 
from month to month, at the rate of £1 10s. percent. for each month, but 
for twelve months for one gross sum of £18, and the £1 10s. per mouth 








* Hyrie v. Fletcher, Cowp., 666. It is worthy of remark that the defendant’s counsel 
denied that the capture put an end to the contract so as to discharge the underwriters from all 
its subsequent risks, oa to this Lord Mansfield seems to have assented in the remark that 
he could not say that if the ship had been recaptured within the twelve months, the poli 
would not have revived. The decision, therefore, might well have been placed upon this 
ground ; but it must be admitted that the reasoning of Lord Mansfield and of Ashton, J., 
renders it certain that the same judgment would have been pronounced, had the ship been 
burnt, or otherwise destroyed by the captors, so as to prevent the possibility of a revival of 
the policy. 
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was only the mode of computing this gross sum ; judgment was there- 
fore given for the plaintiff for the whole sum that he claimed.* 

The propriety of this decision, and perhaps its authority, since the 
point decided was only a question of construction, may not unreason- 
ably be doubted. The parties must have had some reason for insert- 
ing in the policy a distinct reference to the monthly rate of the pre- 
mium, and no other can be assigned than the intent of providing a 
rule for the division of the risk and an apportionment of the premium. 
Thus construed, the words containing the reference are significant and 
operative; if this intrepretation is rejected, they are virtually ex- 
punged from the policy. It is, indeed, an obvious truth that a gross 
premium of £18 per annum on an insurance of £200 for 12 months 
is at the rate of £1 10s. per month: but unless this obvious 
truth was meant to control the interpretation of the policy, it could 
never have occurred to the parties that it was necessary or proper to 
be stated. The decision, therefore, seems to involve a disregard of the 
established maxim, that in expounding an agreement no words are to 
be rejected, as unnecessary or superfluous, to which a consistent and 
probable meaning can be attached. 

In the law of France, the rule that where the risk under a time- 
policy has commenced, no part of a gross premium is returnable, is 
as fully established, as in our own; but the most eminent French ju- 
rists concur in the opinion that where the monthly rate of the pre- 
mium is stated, the risk is divisible, and the premium must be appor- 
tioned. The risk on each month commenced is not divisible ; but un- 
til the month is commenced, the corresponding premium is not fully 
earned, and for each month, not commenced, is not recoverable or 
must be returned.t 





* Loraine vs. Tomlinson, (Doug. 585.) The report of this case, I cannot but think, is great- 
ly to be distrusted. Several witnesses for the defendant swore that the reason for com- 
puting in the policy the rate of the premium per month, was to ascertain the proportion 
to be returned in case the risk should cease before the expiration of the whole time in- 
sured, and that they had known two or three instances in which the construction was fol- 
lowed, and the premium so apportioned ; and Lord Mansfield is made to reject this evi- 
dence upon the broad ground that parol evidence, to explain the construction of the policy, 
is never to be admitted. His lordship may have thought the evidenoe not sufficient to es- 
tablish a usage, but he could never have said it was inadmissible. 

+1 Emerig, ch. 3, eec. 2, p. 64; Boulay, Paty T.4, p. 172; Pardessus, Tom. 8, n. 
777, p.278. In policies upon time, asin all other, the rate per cent of the premium 
is usually stated. But where the rate per month is also stated the under- 
standing of merchants and insurers in the United States is in conformity to the 
French law. The insurance is construed ¢ . be from month to month until the expiration of 
the whole period covered by the policy. There are only two cases in our reports relative 
to an apportionment of the premium upon time-policies. Pollock vs. Donaldson, (3 Dall, 
510), and Lovering vs. Mer. Mar. Ins. Co., (12 Pick,, 348.) In Pollock vs. Donaldson the in- 
surance was upon goods at an entire premium of 15 per cent. for six months, and at the 
same rate of premium until the next arrival of the vessel at Philadelphia, and it was held 
by the court that the premium was to be estimated not only on the varying amount at 
risk but for the time it was at risk, although less than six months; but this decision was 
founded upon evidence of a general usage. In Lovering vs. The Mer. Mut. Ins. Co., the in- 
surance was on a ship for 12 months, and until arrival, at a premium of 44 per cent. per 
annum, and at the same rate for a longer or shorter period, warranting 2} per cent. for six 
months. There was a total loss by capture within the six months; and it was held by the 
court that the excess of premium above 24 per cent., that is, two per cent. must be returned 
notwithstanding no abandonment was made until three months after the capture. 
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§ 21. It is admitted in the cases that have been referred to, that 
exceptions from the general rule may arise, either from the terms of 
the contract, or proof of an established usage. Where it is evident 
that the parties contemplated a division of the risks, and the terms of 
the policy either expressly provide for a contingent return of a part 
of the premium, or suggest a definite rnle for its contingent appor- 
tionment, the claim of the assured to a partial return, when the con- 
tingency has happened, is not to be resisted; and where a custom, 
applicable to the case, for returning a part of the premium for a risk 
not commenced, is sufficiently proved, it is just as binding upon the 
underwriter, as if expressed in the policy. The cases in which the ob- 
ligation of the underwriter to return a Se eg of the premium is 
derived from the terms of the contract, will be first considered, and 
these, as already intimated, may be divided into two classes : 

1. Where the policy contains an express provision for the return 
of a part of an entire premium upon the happening of a contingency ; 
and 

2. Where it is evident from the terms of the policy, that the parties 
estimated a certain proportion of the premium as applying exclu- 
sively to a risk not commenced. 

§ 22. We must be careful not to confound the cases in which the 
policy embraces an express provision for a return of a part of the 
premium, with those in which successive risks are insured at separate 
rates of premium. ‘These last are not exceptions from the general 
rule that forbids a proportional return of an entire premium, when 
the risk has commenced ; but in truth are not comprehended by its 
terms. A separate premium makes a separate contract, and if the 
risk to which the contract relates is not commenced, the return of 
premium is not partial but total, and depends exactly upon the same 
circumstances, as if the particular risk were alone the subject of the 
policy. The cases that, as exceptions trom the general rule, are now 
to be considered, are those in which all the risks are covered by one 
premium, so that a provision for returning a part affects, only par- 
tially and contingently, the entirety of the contract. The importance 
of the distinction will appear in the progress of the discussion. 

The proper construction of a special provision for a return of pre- 
mium is oy speaking an insulated question, depending entirely 
upon the particular terms in which the provision is expressed, and 
supplying no principle or rule of general application. It would, 
therefore, be a waste of time and attention to refer to all the eases 
in which questions of this nature have arisen, or to speculate upon 
such as may arise; but a knowledge of the construction that is or 
ought to be given to those provisions that most frequently occur, is 
of practical importance : 

1. In time of war, it is usual to insert a clause in the policy provid- 
ing for a return of a part of the premium in case the I facie 
er “sails with convoy,” or with convoy “ for the voyage,” and to this 
elause the words “and arrive” are frequently added. Where the 
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clause is limited to a sailing with convoy, or with convoy for the voy” 
age, it receives the same construction as a similar warranty ; that is» 
the performance of the condition upon which the return of premium 
depends, is to be determined by the same rules and evidence as the 
fulfilment of the warranty, and as the subject of such warranties has 
already been fully treated, no further observations are now requisite. 
The addition, however, of the words “and arrives” has led to embar- 
rassing doubts, which appear to have been solved and settled by the 
decisions. 

The words “and arrives” are construed to mean, unless qualified 
and limited by other expressions, an arrival at the ultimate port of 
destination mentioned in the policy, and this construction has pre- 
vailed even where the protection of convoy, as required by the con- 
dition, was limited to a part of an entire voyage, and to this extent, 
the protection was proved to have been given. A vessel was insured 
on a voyage from Cadiz to Flushing, and the policy contained a 
stipulation for a return of a large proportion of the premium if the 
vessel sailed under convoy for England and arrived. She sailed, and 
arrived in England, under convoy, but sailed thence for Flushing 
without convoy, and was lost on the voyage by a peril for which the 
underwriters were not responsible. It was held by Lord Ellenbo- 
rough and his brethren that the condition upon which the return 
of premium depended, was not satisfied by the arrival of the 
vessel in England, but required that the voyage should be com- 
pleted by her arrival at Flushing.+ It is true that in this case there 
were other provisions in the policy that may have influenced the minds 
of the judges; but the position which has been stated seems to me the 
necessary result of their decision. The principal ground of the deter- 
mination evidently was, that unless the place of arrival was construed 
to mean the ultimate port, a return of premium might become due, 
and yet the underwriter in the further prosecution of the voyage be 





+ Kellner v. Le Mesurier, (4 East. 896.) The words of the gd were larger than 
stated in the text, but as construed by the Court they embraced the insurance as stated. 
The policy was on the ship “ at and from Lisbon to Cadiz, and at and from thence to Flush- 
ing, at and after the rate of 20 quineas per cent. to return, and 8g. per cent. if the ship sailed 
from Cadiz with convoy for England, and 2g. per cent. more for convoy from England to 
Flushing, or 10g. per cent. if with convoy for the voyage and arrived.” The Court held 
that the words “and arrived” annexed a condition to each of the stipulations for a return 
of premium, contained in the policy, and in all must be construed to refer to the same event 
of an ultimate arrival, since otherwise the underwriter might ultimately derive no benefit 
from a partial convoy, but might still be compelled to pay a total loss. In Leevin v. 
Cormac, (4 Taunt., 482,) there was a stipulation to return 5 per cent. of the premium if the 
vessel sailed with convoy to Gottenburgh and arrived, and 5 per cent. more if ghe sailed 
thence with convey to her ultimate port of discharge and arrived The vessel sailed with 
convoy to Gottenburgh and arrived there ; but was lost by capture on her voyage thence 
to her ultimate port of discharge. The question whether the arrival at Gottenburgh entitled 
the assured to any return of premium was raised, but not decided by the Court. Apparently 
the question, had its decision been necessary, ought to have been decided in favor of the 
assured. The repetition of the word arrived created a plain distinction between this case 
and Kellner v. Le Mesurier, 
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rendered liable for:a total loss. The intention of the parties is there- 
fore understood to be, that a return of premium, dependent upon an 
arrival, is never to be demanded unless the underwriter is wholly ex- 
onerated from the risks of the policy ; and the converse proposition, 
that when thus exonerated he is bound to make the return, seems 
equally true. In conformity to this view, in a subsequent case where 
the property insured never came into the possession of the assured, the 
arrival, as entitling the assured to a return of premium, was held to 
be complete, because its necessary effect was to release the under- 
writers, absolutely and finally, from the only risks for which they were 
liable. The insurance was on ship and goods from London to any 
elected port of discharge in the Baltic. The goods were warranted 
free from seizure in port, and there was a stipulation to return one- 
half of the premium “for arrival.” The ship with the goods arrived 
in the outward harbor of the Prussian port of Pillau, and some days 
after such arrival the goods were seized on board by officers ot the 
Prussian government, were safely landed under their direction, and, 
some weeks thereafter, were finally condemned. It was held by the 
court that the act of the Prussian government was a seizure in port, 
and consequently that the underwriters were not responsible for the 
loss ; but it was also held that, as both the ship and goods had arrived 
safely at their ultimate place of destination, although not, in the event, 
for the benefit of the assured, yet for the purpose of exonerating the 
underwriters from all the risks for which the entire premium was paid, 
they were bound to make the stipulated return. It would be unjust 
to say, that an arrival which discharged the underwriters from the loss, 
was not sufficient to entitle the assured to the return that was claimed.* 

Where a policy upon goods contained a clause for returning a large 
proportion of the premium, if the shipsailed with convoy and arrived, 
it was very plausibly insisted on behalf of the underwriters, that the 
clause ought not to be limited to the ship; but that, fairly interpreted, 
it required, as anecessary condition, the safe arrival of the goods. The 
meaning was that there should be no return, if the underwriters were 
compelled to pay a loss. The judges of the King’s bench, however, 
Lord Mansfield and his brethren, were of a different opinion. They 
held that the condition was fulfilled by the arrival of the ship without 
any regard to the state of the goods, and consequently that the under- 
writers, although liable for a partial loss, were bound, in addition, to 
return the whole of the stipulated proportion of the premium,} and 











* Dalgleish v. Brooke, (15 Hast, 294.) Opinion Bayley and Le Blane, Justices. Lord 
Ellenborough and Grose, J., at first hesitated as to the return of premium; but the final 
judgment seems to have been unanimous. 

+ Simond v. Boydell, (Doug/. 268.) Mr. J. Buller remarked, that the proportion of 
premium to be returned was charged solely on account of the risk of hostile capture, and as 
that risk had not been run, it ought in plain justice to be returned. The observation would 
be perfectly just, if the condition of arrival had not been added to that of sailing with con- 
voy. As the case stood, the argument proves too much, for suppose the ship and goods had 
been lost before arrival, but in a stage of the voyage, when the danger of a capture by the 
enemy had wholly ceased, the same argument might have been urged; yet certainly no re- 
urn could have been claimed. 
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upon the authority ot this decision it was held by Sir James Mans- 
field, Chief Justice, in a subsequent case, where the terms of the 
policy were similar, that although the goods insured were totally lost 
by a capture in port after their arrival at their ultimate place of desti- 
nation, yet the underwriters were bound to make a proportional re- 
turn of premium in addition to the payment of a total loss.* 

It may, however, be regarded as certain, that the doctrine in these 
eases, that the happening of a partial or total loss for which 
the underwriter is answerable, will not prevent a proportionate return 
of premium, if the condition upon which the return depends has been 
performed, has been laid down in broader terms than the truth will 
warrant, and is subject to important limitations. In good sense, and 
according to the general understanding and practice of merchants 
and insurers in England, as well as in the United States, the doctrine 
is not applicable where there is a total loss of goods that are insured 
by an open policy, if the sum insured is sufticient to cover the pre- 
mium as well as the prime cost of the goods. In this case, the whole 
premium is included in the estimate, and is recoverable as a part of 
the loss; and as the assured is never entitled but to one indemnity, 
he can never be entitled to a double restoration of the premium. 
Every stipulation for a proportionate return of premium, justly con- 
strued, relates to the partial return of a premium that otherwise would 
be wholly lost to the assured, and cannot therefore be applicable 
where the whole premium is in fact restored. By parity of reasoning, 
where the policy is valued, if it clearly appears that the valuation 
was meant and is sufficiengto cover the premium as well as the value 
of the property insured, if'a loss corresponding with the valuation is 
recovered, a clause for a proportionate return of premium should be 
held inoperative. In both classes of cases, that justice may be ren- 
dered to the parties, the stipulated return must either be deducted 
from the amount of the loss, or if included in the loss, its separate re- 
covery should never be permitted; and for the same reasons, even 
where the loss is partial, the underwriter should be permitted to re- 
tain the premium on the sum that he pays, provided the same propor- 
tion of the entire premium is included in the estimate of the loss. We 
have the testimony of two practical writers of long experience, that 
the usage of underwriters in England corresponds with the positions 
that have been stated.t In a case subsequent to those which have 
been referred to, the existence of this usage is distinctly recognized 
and affirmed. 








* Horncastle vy. Haworth (Marsh. 674.) The decision is hardly to be reconciled with 
Dalgleish v. Brooke, in which all the judges were evidently of opinion that, if the under- 
writers had been liable for the loss, they would not have been bound to return any part of 
the premium. d 

+ Weskett on Ins, tit. Average, pp. 26, 27; Stevens on Average, Phila, ed. 1812, Vide 
lso Hughes on Ins., N. Y. ed., p. 835; 2 Arnould, p. 1236. : 

t Langhorn v. Allnutt, (4 Taunt.,511.) The assured claimed a partial return of pre- 
mium in addition to a total loss; but a special jury of merchants refused to allow it. on the 
ground that the assured had a right to add the whole premium to his invoice, and would 
thus recover it as included in the total loss. On the argument of the case, the propriety of 
the decision was not disputed by the counsel or the judges. 
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In order to satisfy a condition of sailing with convoy and arrival, it 
is not necessary that the ship shall arrive, as well as sail, under the 
protection of the convoy. Where it appears that the vessel sailed 
with convoy for the voyage, and was separated by accident or neces- 
sity, her arrival fulfils the condition, and entitles the assured to the 
stipulated return.* It is not, however, to be doubted that usage, 
as in the case of a similar warranty, renders it the duty of the master 
to use his best efforts to retain the protection of the convoy during 
the voyage; and if that protection is wilfully abandoned, as the 
risk of capture has not been excluded, in the manner and to the extent 
that was contemplated by the underwriter, he ought not to be com- 
elled to return the premium. The condition upon which the return 
- seer is virtually broken. Nor is it only in this case that the mere 
arrival of the vessel may fail to entitle the assured to the stipulated 
return. The arrival must be in the prosecution of the voyage insured 
by the assured. If the vessel arrives in the possession of an enemy, 
or of any other persons claiming an independent title, the assured 
may be entitled to recover a loss, but has no claim toa return of 
premium. Excepting the case of a valid assignment, the vessel must 
arrive in his possession and as his property.t 
2. In the United States, where the insurance is on vessel and cargo 
to successive ports, it is very usual to insert a provision in the policy 
for returning a certain proportion of the premium for “ each port not 
used.” It may, perhaps, be thought that, according to the probable 
intentions of the parties, this clause should be construed to refer only 
to ports which, in the course of the voyagqgare beyond that at which 
the risks are in fact terminated ; since where the vessel, omitting in- 
termediate ports, proceeds at once to her ultimate port of destination, 
there seems to be no diminution of the risks that the entire premium 
was meant to cover; consequently, no just reason for a partial return. 
Such, however, is not the sound, nor the prevailing interpretation of 
the clause. Generally speaking, the risk of entering or leaving a port 
is much greater than attends the prosecution of the voyage in the open 
sea, and it is the avoidance of this risk that the parties intend shall 
entitle the assured to the stipulated return. The established usage 
corresponds with this interpretation. Whenever a port is omitted, 
whatever may be its place in the route of the voyage, the return is ad- 
mitted to be due, and is accordingly made. In New York, it is the 
invariable practice of the underwriters to annex a further and most 
important condition, not only to the clause in question, but to every 
other stipulation in a policy for a return of premium. The return is- 


* Lord Mansfield, in Simond v. Boydell; Stevens on Average, p. 180. 

+ Lord Kenyon, in Aguilar v. Rodgers, (7 Term, 42.) ‘The vessel was captured and re- 
eaptured, and at an intermediate port was released by the re-captors, on the payment of 
salvage, into the possession of the insurers. She then resumed the voyage, and arrived 
with her cargo at her port of destination. It was held that this was an arrival in the 
eourse of the voyage; that the payment of the salvage was a partial loss that did not 
affect the claim of the assured to a return of premium. It is to be observed, however, 
that the loss in this case, from its nature, did not include any part of the premium, It 
was merely the gross sum paid to the re-captors. 
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only to be made “ 7f no loss is claimed.” This condition is construed 
to embrace all partial as well as total losses; but where the amount 
of a partial loss is Jess than the proportion of premium to be returned, 
the assured may renounce his claim for the loss and demand the re- 
turn. Even where the words of the condition are, “if no loss hap- 
pens,” they should receive the same construction. The parties intend 
a loss, of which the payment is enforced; not that the assured may 
not relinquish his claim for the loss and demand the stipuiated re- 
turn. 

3. Where a vessel is insured upon time, a provision is frequently 
inserted in the policy for returning a certain proportion of the pre- 
mium for “each month not commenced.” ‘This provision is not con- 
strued to include each month during which the vessel, as not employed 
in navigation, is exempt from the perils of the sea, since, whether in 
er out of port, a vessel so insured is equally under the protection of 
the policy, and it is not meant to give an election to the assured to 
suspend for a time, and then revive, the insurance. The months “ not 
commenced ” are only those that may elapse after the entire dissolu- 
tion of the contract, from whatever cause the dissolution may pro- 
ceed, whether the breach of a warranty, the sale of tle ship, or the 
act of the assured in cancelling the policy and giving notice of the 
fact to the underwriters. This extraordinary privilege the words, as 
interpreted by usage, are understood to confer; but to guard against 
its abuse, it is evident that the montlily rate of the premium to be 
returned should be much less than the monthly average of the entire 
premium; since, otherwise, the underwriter will find that all the 
serious risks to which the vessel may be exposed will be cast upon 
hin, and he will be released only from those that comparatively are 
unimportant. He will thus be defranded of a just compensation for 
the risks that he has actually run. While the vessel is upon the 
ocean the contract will not be dissolved; it will be, when she is in a 
safe port, where she is expected to remain.* 

The coustruction that has been stated has been given to a time policy, 
where the words of the provision for a return of premium were more 
explicit than the usual clause, and seemed to admit a wider interpre- 
tation. The stipulation was to return a part of the premium if the 
vessel “ should be sold or laid up, for every uncommenced month.” 
The assured claimed a large proportionate return of premium upon 
the ground that the vessel liad been laced up for several months during 
the year that the policy was to be in force; but as the vessel wag 








* Some of the insuranee companies in New York, in order te guard against the abuse of 
the privilege of cancelling the policy, stipulate to return not a fixed, but only 2 suitable 
proportion of the premium, thus reserving to themselves, as théy suppose, the power of 
judging of the comparative value of the risks to which the vessel has been and is to be ex- 
posed ; but such a provision is far from affording the security that is desired. If it gives 
any legal right to the assured, it can give no absolute discretion to the underwriters ; and 
if they and the assured differ as to the proportion of the premium that ought to be re- 
turned, the question must properly be left to the decision of a jury. The usual basis cf a 
verdict will be an equal apperionwent to each month insur The safest course is to 
diminish the rate of premium to be returned. 











360 THE NEW YORK LEGAL OBSERVER. 


Duer’s Marine Insurance. 








again employed within the year, it was insisted on the part of the un- 
derwriters that the intermediate laying up was not such as entitled 
the assured to the return that he claimed. The judges of the King’s 
Bench were all of this opinion, and Lord Tenterden said that the 
words “laid up” must be construed to mean a permanent laying up, 
similar to that which would have taken place had the vessel been 
= They meant such a laying up as would put a final end to the 
olicy.* 
. § 39. The second class of cases in which the right of the assured fo 
a partial return of premium is derived from the provisions of the 
policy, is next to be considered. It frequently happens that a condi- 
tion, upon which a return of premium depends, is not exactly fulfilled, 
yet, as evidence that the parties estimated a certain proportion of the 
premium as applying exclusively to a particular risk, which is not 
commenced, it may well justify the demand of a return. It may be 
justly construed as dividing the risks, and furnishing a rule for the 
— of the premium, that a court of justice is bound to 
opt. 

Thus, where a ship insured “at and from” a particular port, is 
warranted to sail on or before a certain day, and there is a stipulation 
in the policy to return a part of the premium if the vessel sails “ with 
convoy,” the primary meaning of the stipulation is, that the vessel 
shall sail with convoy within the period limited by the warranty, and 
in this sense the performance of the condition becomes impossible, if 
the vessel sails after the day named in the policy. The condition is, 
however, conclusive evidence, that the proportion of premium to 
which it relates was charged solely on account of a risk that could 
only happen on the voyage insured; and as by the breach of the 
warranty, the underwriter is relvased from this and all other risks of 
the voyage, it would be plainly unjust to withhold the stipulated re- 
turn. The promise of the underwriter, justly interpreted, was to re- 
turn a part of the premium, if released from the risk of the vessel 
sailing without convoy, and whether he is discharged from this risk 
by her sailing with convoy, or by the entire rupture of the voyage, 
cannot be material.t 

So, where a vessel is insured to several ports in suecession, and a 
part of the premium is to be returned for each “port not used,” the 
meaning is, “ ports not used” in the regular prosecution of the voy- 
age; yet, should the vessel deviate after leaving the first port at 





* Hunter v. Wright. (10 B & © 714) 

+ In Meyer v. Gregson the terms of the policy were such as are stated in the text. 
Eight per cent. of the premium was to be returned if the vessel sailed with convoy, 
and this amount the underwriters paid into court, denying the right of the assured to re- 
cover more, and in his opinion, Lord Mansfield clearly recognizes the propriety of this pay- 
ment. Mr. Phillips says, no question was made about the return of this part of the pre- 
mium, but the fact of its payment into court must have escaped his attention. (2 Phill, 
543.) Marshall refers to Meyer v. Gregson as an express decision that the assured was 
entitied to the stipulated return, beeause the discharge of the underwriter, by the breach 
of the warranty, was equivalent to sailing with convoy. The point was not decided, but 
such was plainly admitted to be the law. (AMfarsh., 676.) 
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which she arrives, although she may then proceed to each subsequent 
port, it cannot be doubted that the premium applicable to each must 
be returned. As the deviation vacates the policy, the discharge of 
the underwriters from the risk of each subsequent port is just as 
effectual as if each had been intentionally omitted. 

§ 24 Inacase in the Supreme Court of New York, the insurance was 
ona vessel and freight, on a voyage from Malta to St. Petersburgh, at an 
entire premium of forty per cent., and the underwriters stipulated to 
return fifteen per cent. of this premium 7f the risk ended in safety at 
Gottenburgh.” The vessel, instead of proceeding to Gottenburgh, under 
special circumstances, abandoned the voyage insured, and arrived in 
safety at London, where the adventure terminated. The question 
was, whether the assured was entitled to recover the stipulated return 
of 15 percent. It cannot be denied that the words of the stipulation 
in this case plainly indicated the safe arrival of the ship at Gotten- 
burgh, and the ending of the voyage there as the condition, upon the 
performance of which the return of premium depended, and as this 
condition had not been performed, it was strenuously insisted by the 
counsel for the underwriters that the claim of the assured ought not 
to be allowed. The judges were, however, unanimously and very 
clearly of a different opinion; they rejected such a construction of the 
policy as narrow and rigid, and tending to defeat the obvious intention 
of the parties. In their judgment, the stipulation to return a part of the 
premium divided a voyage that would otherwise have been entire, 
and justified a corresponding division of the premium. It was evident 
that the parties estimated the risks from Gottenburgh to St. Peters- 
bnrgh at fifteen per cent., since this sum was to be returned in case 
this part of the voyage was not commenced. It had not commenced. 
From the risk of its prosecution, the underwriters had been wholly 
exonerated, and hence the assured, according to the fair and reasona- 
ble interpretation of the policy, was entitled to the return that was 
claimed.* 

In a case in Pennsylvania, the insurance was upon goods at and 
from Philadelphia to Havana, and upon returns, at and from 
Havana to Philadelphia, at an entire premium of 20 per cent., with a 

rovision that 74 per cent. should be returned, if the remittance from 
Sones should be made, not in goods, but in bills of exchange. No 
remittance was made from Havana, either in bills or in goods. No 
risk was, therefore, run by the underwriters on the return voyage; 
yet, upon the usual ground that the premium was entire, and that the 
contingency upon which its a depended had not happen- 
ed, they contested the right of the assured to the stipulated return. 
Ch. J. Tilghman, in delivering the opinion of the Supreme Court of 
Pennsylvania in favor of the assured, observed, that the general rule, 
undoubtedly, is that where the voyage is entire, and the risk has once 
commenced, there shall be no return of premium, and that a voyage 





* Ogden y. Fireman's Ins, Co., 12 Johns., 114, opinion of Thompson, Ch. J. 
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may be entire, although the ship is to go to different ports and take in 
different cargoes; but added, that it was equally true that where, b 
the course of trade, or Ly the agreement of the parties, the voyage is 
divided into distinct parts, and on one of these parts no risk has been 
run, the premium shall be apportioned, and part be returned. In the 
case under consideration, the parties considered it doubtful whether 
any goods would be shipped on the return voyage, and hence it was 
agreed, that if a remittance was made in bills of exchange, 74 per 
cent. of the premium should be returned. No such remittance had 
been made; but the spirit of the agreement was that the return should 
be made ¢f no goods were shipped, and the claim of the assured must, 
therefore, be allowed.* 

The general conclusion from these cases is, that where a particular 
risk, which is valned in the policy at a certain rate of premium has 
not commenced, that proportion of the premium which is applicable 
to the risk must be returned, although the condition upon which its 
return depends, strictly construed, has never been performed, and it is 
manifest that in all such cases a proportionate return of preniium rests 
upon the same principle, as an entire return, where there has been no 
inception of the entire risk, i. e., the failure of the consideration upon 
awhich ihe premium was paid or agreed to be paid. Where the under- 
writer is, by any cause, wholly discharged from a risk which, it is 
apparent, was meant to be covered by a definite proportion of the 
premium, there is a partial failure of this consideration, and as the 
exten! of the failure is ascertained and known, if the law denied to the 
assured a proportionate return of premium, the inconsistency would 
be obvious, and justly be condemned. 

§ 25. As the law is now generally understood to be settled, an obli- 
gation, founded on the provisions of the policy, to return a part of the 
premium, can only arise in the cases that have been stated, namely, 
where the condition upon which a return depends has been fullfilled, 
or where, as evidence of the intentions of the parties, it operates to 
divide the risks, and supplies a rule for the distribution of the 
premium. It must, however, be admitted that in some of the early 
cases it appears to have been held. by the Court of King’s Bene 
that the risks are divisible, whenever their continuance depends upon a@ 
contingency which is expressed in the policy, such as a warranty to 
depart with convoy, or to sail on or before a given day, and that it, 
in such cases, becomes the duty of the judges to direct an apportion- 
ment of the premium, although no rule for its apportionment is 
furnished, either by the terms of the contract, or by evidence of a con- 
trolling usage ; but I am compelled to believe that the cases in which 
this doctrine was held can no longer be justly appealed to, as evidence 
of the existinglaw. It may be true, that they have not been overruled 
in terms, and by express reference ; but the doctrine itself, in the later 
decisions, has been wholly disregarded; nor can it be truly said that 
there was any solidity in the distinction upon which it was rested. 





* Donath wv. Ins. Co. of N. A., 4 Dalias, 463. 
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Successive risks, which, as capable of being separately valued and 
insured are distinct in their nature, are not rendered more so by the 
circumstauce that a contingency is specified in the policy, upon the 
happening or not happening of which the insurance is to cease. 
Were it otherwise, the implied warranties that attach to every policy, 
raise the contingency just as effectually as a condition expressed in 
the contract, and hence the intention of the parties to divide the risks 
may as reasonably be inferred, in the one case, as in the other. It is 
the absence of any certain rule for the apportionment of the premium, 
where none is provided by the terms of the contract; or, by proof of 
a usage, that has led to and justifies the decisions, that a court or jury 
has no power to divide successive risks, when the premium is entire ; 
and it is manifest that whether the continuance of the risks is or is 
not subject to a contingency, the objection, that there are no ineans 
of ascertaining their separate value, equally applies. In beth cases, 
the premium can only be apportioned in the exercise of a discretion 
that seems to be arbitrary, and which judges have repeatedly declared 
they have no right to assume. It may be said, that this objection may 
be removed either by allowing the underwriter to retain the usual 
premium on the risks that have been run, or by compelling him to 
return the usual premium on the risks not commenced ; but the reply 
is only applicable where the usual rates of premium can be ascertained 
by evidence ; and if in these cases this mode of apportioning the pre- 
mium may be justly allowed, no reason can be assigned why it should 
not be f lowed in all, where the risks that the policy embrace, alihough 
covered by an entire premium, are in reality distinct and independ- 
ent. Whenever the risks that the policy covers are in themselves di- 
visible, whether subject to a specified contingency or not, the claiin of 
the assured to a proportionate return of premium, upon risks not com- 
menced,@#€sts upon the same grounds of equity,* and in all cases the 
proportion to be returned must either be left to the discretion of the 
court, or may be ascertained by the same species of evidence. Ilence, 
in order to preserve the consistency of the law, it was necessary that 
the doctrine of the early cases should either be wholly abandcued or 
greatly extended; and it is, perhaps, to be regretted, that the first, in- 
stead of the second course, has been actually followed. At any rate, 
in the United States, and I apprehend in England, the law is now es- 
tablished, that a partial return of premium, founded on the divisi- 
bility of the risks, can never be demanded unless the proportion to 


* In Stevenson v. Snow, where the underwriters were discharged from subsequent 
risks by the breach of a warranty, Lord Mansfield said, “ Equity implies a condi- 
tion that the insurer shall not receive the price of the risk if he runs none. ‘Here the 
insurer intended to insure the part of the voyage from which he is discharged, as weil as 
the former part of it, and has not; consequently the insured has received no conside: ation 
for this proportion of his premium.” It is impossible to deny the justness of these re- 
marks, aud equally so, that = apply to every case where a divisible’risk is not com- 
menced. Where ashipis insured “ at and from,” the underwriter evidently means to insure 
the voyage as well as the risk in port; and, consequently, if the voyage 1s not begun, the 
insured receives no consideration for this proportion of the premium. 
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be returned, is ascertained either by a provision in the policy, or by 
evidence of a definite usage.* 





* Not only are the cases upon this subject contradictory, but there is a singular diver- 
sity of opinion among the text writers as to the effect of the decisions and the existing 
state of the law—hence, in order to verify the assertions of the text, it is necessary to show, 
1, That the early cases proceeded distinctly on the ground that a contingency, specified 
in the policy, operates per se to divide the risk; and 2, That this doctrine has been plainly 
overruled by subsequent decisions. The leading case is Stevenson v. Snow, (3 Burrow, 12 
37,) S. C., with some difference in the report, (1 Black, 875.) .The insurance was on a ship 
at an entire premium of 5 guineas per cent. at and from London to Halifax, warranted to 
depart from Portsmouth with convoy for the voyage. When the ship arrived at Ports- 
mouth the convoy was gone, and the non-compliance with the warranty therefore dissolved 
the contract. The action was brought by the assured to recover the proportion of the 
premium applicable to the voyage from Portsmouth, permitting the underwriter to retain 
14 per cent., which was proved to be the usual premium from London to Portsmouth. The 
jury found that it was usual for the underwriter to return a part of the premium in such 
cases, but that the quantum to be returned was uncertain. It was held by Lord Mansfield 
and his brethren that the plaintiff was entitled to recover; and comparing the opinions of 
the judges, the sole ground of the decision evidently was, that the effect of the warranty, 
as a condition, was to divide the risk into two distinct voyages; and that as the second 
voyage, that from Portsmouth, was not begun, it was equitable and just that a correspond- 
ing proportion of the premium should be returned. It may be thought that the determi- 
nation of the court was influenced by the usage proved, but such was certainly not the case. 
The usage was, indeed, referred to by Lord Mansfield, not however, as a ground of the deci- 
sion, but merely as evidence of the general sense of merchants as to the equity of an 
apportionment, and the observations of his lordship in the subsequent cases of Tyrie v. 
Fletcher, and Bermon v. Woodbridge, render it certain that the true and sole ground of the 
decision was that which has been stated. In Tyrie v. Fletcher, (Cowper 669,) Lord Mans- 
field, referring to Stevenson v. Snow, said—“ In that case, the intention of the parties, the 
nature of the contract, and the consequences of it, spoke manifestly two insurances, and a 
division between them. The first object of the insurance was from London to Halifax. 
But if the ship did not depart with convoy from Portsmouth, then there was no contract 
from Portsmouth to Halifax. This contingency not happening, reduced it, in fact, to a voy- 
age from London to Portsmouth. All the judges, in delivering their opinions, lay the stress 
wpon the contract comprising two distinct conditions ; and considering the voyage as being, 
in fact, two voyages ;” and subsequently, speaking of the usage, he expresgi says, that 
“the court rejected the usage for uncertainty, and only argued from it, as”showing the 
general sense of merchants as to the propriety of returning a part of the premium in such 
cases.” In Bermon v. Woodbridge, (Doug. 789,) the language of his lordship is just as ex- 
plicit. “In Stevenson v. Snow there was a contingency specified in the policy, upon the 
not happening of which the insurance would cease; it depended upon the contingency of 
the’ship sailing with convoy from Portsmouth, whether there should be an insurance from 
that place. This necessarily divided the risk, and made two voyages.” Thus placing the 
decision exclusively upon the effect of the warranty—Again, in TJ'yrie v. Wletcher, in an- 
swer to a question raised on the argument as to the proper construction of the policy, 
where the words are “at and from, provided the ship shall sail on or before the Ist of 
August,” his lordship said-—* That he inclined to the opinion that the case would fall within 
the reasoning of the determination in Stevenson vy. Snow, and that there were two parts or 
contracts of insurance, with distinct conditions; and in the case of Gale v. Machell, 
(Marshall, M. 8., p. 660,) although the point was not determined, Lord Mansfield is stated, 
by Mr. Marshall, to have laid down the broad proposition, that “wherever there is a con- 
tingency on the voyage, the risk may be divided?” It remains to be shown that ultimately 
a sense of the difficulties attending a division of the risks, when there is no settled rule for 
the apportionment of the premium, induced a change even in the minds of Lord Mansfield 
and his brethren. The cases now to be cited are posterior in the order of time, not only to 
Stevenson v. Snow, but to Tyrie v. Fletcher, and Bermon v. Woodbridge; and hence, their 
authority is controlling. Meyer v. Gregson, (Marsh, 658; Park. 8 ed., 796, 3 Doug., 402.) 
The insurance was on a ship at and from Jamaica to London, warranted to sail on or before 
the Ist of August, and there was a stipulation to return a part of the premium if the vessel 
sailed with convoy. The vessel did not sail until September ; and as the underwriters, by 
the breach of the warranty, were discharged from the risk of the voyage, the assured brought 
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§ 26. Although there are only a few decisions in which the return 
of a part of the premium, as applicable to a risk not commenced, has 





his action for a proportionate return of premium. The underwriters paid into court the sti- 

ulated return for not sailing with convoy, and denied the right of the assured to recover more, 
The jury, however, sustained the claim of the plaintiff, and by their verdict apportioned the 
premium, computing } as applicable to the risk of the voyage. The Court of Kings’ Bench 
was moved to set aside the verdict, and enter a non-suit upon the ground that the pre- 
mium was entire and could not be apportioned, and the judges being unanimously of this 
opinion, granted the motion. Lord Mansfield, in delivering his opinion, laid some stress 
on the stipulation dividing the risk as to sailing with convoy; but he added that inde- 
pendent of this stipulaticn, “It was an insurance at and from Jamaica to London at 12 
guineas per cent., and nothing is said from whence it can be inferred that it was meant 
that there should be two risks, or by which the risk at Jamaica could be distinctly esti- 
mated.” The entire inconsistency of these remarks with the previous decisions and obser- 
vations of his Lordship is apparent. The policy in Stevenson v. Snow contained not a 
word by which the risk from London to Portsmouth could be distinctly estimated, and the 
intention of the parties that there should be two risks was only inferred from the contin- 
gency that the not sailing with convoy from Portsmouth might vacate the contract. It is 
self-evident, as was admitted by Lord Mansfield himself in Tyrie v, Fletcher, that exactly 
the same contingency, where the insurance is “at and from,” is involved in a warrantyto 
sail on or before a given day, and hence the cases are not distinguishable. In each the 
policy furnished the same evidence of the intention of the parties to divide the risks, and 
was equally silent as to the estimation of their separate value. The observations of Mr. 
J. Buller in Meyer v. Gregson, render the inconsistency still more striking. He said, “ As 
the parties have not considered it as two risks, nor est:mated the risk “at Jamaica,” neither 
the court or jury have any right to doit for them.” He added that there had been no in- 
stance of a return of a part of the premium under such a policy, and that no usage to do 
so had been found by the jury. It seems impossible to construe these remarks in any other 
sense than as a distinet assertion of the rule that an entire premium can only be appor- 
tioned, where the ratio of apportionment is expressed in the policy, or is evidenced by ysage. 

The next case, Long v. Allen, (Marsh, 660, Park., 8 ed. 997; 4 Doug., 276,) is perhaps 
still more decisive. The insurance was on goods “at and from Jamaica to London war- 
ranted to depart with convoy for the voyage, and to sail on or before the Ist of August 
ata premium of 12 guineas per cent.” The ship sailed without convoy andthe under- 
writers being thus discharged, the assured claimed a return of premium. The jury found 
a verdict in his favgr, subject to the opinion of the court, and found specially “That it was 
the constant and invariable usage in insurances at and from Jamaica to London warranted 
to depart with convoy or to sail on or before a certain day, to return the premium deducting 
one-half per cent., if the ship sailed without convoy, or after the day prescribed.” Upon 
this verdict the Court of Kings Bench rendered judgment for the plaintiffs; and in doing 
so, all the judges rested their opinions exclusively upon the usage as found by the jury, 
and so far from intimating that the contingency arising from the warranty to depart with 
convoy, operated per se to divide the risk, took no notice of the warranty whatever. The 
language of Lord Mansfield is particularly significant, and, as I interpret it, involves a 
plain confession of his own change of opinion, and that but for the usaye, he would have 
regarded the difficulty of apportioning the premium as insuperable, His Lordship said— 
“The law is clear that if the risk be commenced, there shall be no return of premium. 
Hence questions arise of distinct risks insured by one policy. My opinion has heen to 
divide the risks. I am aware that there are great difficulties in the way of apportioning 
the premium, and therefore the court has leaned against them. But where an express 
usage is found by the jury the difficulty is cured” Mr. J. Buller said—“The counsel for 
the defendant did right in making it the chief question, whether any evidence of this usage 
ought to have been received; but in mercantile cases from Lord Holt’s time, and in poli- 
cies of insurance in particular, a great latitude of construction as to usage has been ad- 
mitted. Usage explains and even controls the policy.” : 

“The usage here found by the jury is universal, and though in some cases one-half per 
cent. is a small premium for the risk “at,” yet the underwriters are aware that it is so, 
and no inconvenience can result from it. In Meyer v. Gregson, no usage was proved.”— 
Evidently meaning, that had no usage been proved in the case before them, the decision in 
Meyer v. Gregson must bave been followed. Mr. Marshall indeed asserts, that the author- 
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been decreed upon evidence of a usage, yet in numerous cases the 
validity of such a usage, as creating an exception from the general rule 





ity of Meyer v. Gregson is greatly shaken by the decision in Long v. Allan; but he has 
omitted to state the grounds of the assertion, and I am unable to discern them, unless it is 
a contradiction to say that an entire premium cannot be divided, where no usage of appor- 
tionment is proved; but must be when such evidence is given. In reality the two cases, 
far from contradicting, illustrate and confirm each other, and consequently they prove 
that in the absence of an express usage distinct risks covered by an entire premium can- 
not be divided so as to warrant an apportionment of the premium, although a contingency 
ts specified in the policy, wpon the non-happening of which the insurance is to cease. That 
is, they directly contradict, and, therefore, overrule the principle of the decision in Stevenson 
v. Snow, as stated by Lord Mansfield himself in Bermon v. Woodbridge. It is sail, how- 
ever, by Mr. Marhall that the authority of Stevenson v. Snow is strengthened by a decision 
of the Court of Common Pleas much more recent than any that have been hitherto 
quoted. (Marsh, 657.) The case to which he refers is Rothwell v. Cooke, (1 B. & P., 172,) 
and as the inference that I draw from it is exactly opposite to that of my learned prede- 
cessor, it is i that it should be fully stated. I regard the case as a final decision 
settling the law, that where there is no stipulation in the policy for returning part of an 
entire premium, it cannot he apportioned, unless a rule for its apportionment is furnished 
by proper evidence of a usage. In its main circumstances, the case is not distinguishable 
from Sieveison v. Snow. The insurance was on “a ship at and from Hull to Bilboa, war- 
ranted to depart with convoy from England. The plaintiff insisting that the warranty 
had been complied with, attempted to recover a total loss; but it appearing clearly that 
the warranty fiad been broken, he then claimed and obtained a verdict for a return of the 
premium. The application to the court was to set aside this verdict, and, upon the argument 
of the motion, the counsel for the assured contended that there were two risks; one from 
Hull to the place where the convoy was to be joined, and another from thence to the port 
of discharge ; he insisted that in Stevenson v. Snow, the premium was apportioned on this 
ground, and truly said, that although in that case, a usage was found by the jury, yet it 
was disclaimed by the court as the foundation of their opinion. On the other hand, the 
counsel for the underwriter attempted to get rid of the authority of Stevenson v. Snow by 
placing the decision upon the usage, and insisted that, at any rate, the later decision in 
Bermon v. Woodbridge was conclusive to show that upon principle there ought to be no 
apportionment. Immediately after the argument, Eyre, Chief Justice, said,—“ We wiil con- 
sider of this case, Either the voyage insured is to be considered as in effect two voyages 
with two distinct premiums, or one voyage only with one premium. Supposing there are 
two voyages, if the ship had been lost upon the first there ought to be a return of premium 
upon the second ; but J cannot think that in such a case a return would have been demand- 

thus plainly rejecting the supposition of two voyages and adopting that of one with 
an indivisible premium.) Bernon v. Woodbridge is very strong against two voyages: the 
oucward bound voyage might there have been considered as a distinct risk, and if it was 
thought (as it was) that no return should be made, it shakes the principle of Stevenson v* 
Snow. Before we decide in favor of a return we must see distinctly that there were two voy- 
ages and tivo distinct premiums consolidated into one.” —Thus clearly intimating that as then 
advised, the court considered the risk as entire and indivisible. Heath, J., said—-“ It 
is difficult to reconcile the cases upon principle. One (Long v. Allan) went upon usage. 
In Stevenson v. Snow on the other hand, usage was disclaimed.” Rooke, J., evidently 
dissented from the other judges, and his opinion is material as showing in what sense he 
understood their observations. He plainly understood them as tending to overthrow the 
authority of Stevenson v. Snow which he was desirous to follow. He said—‘ As these 
contracts are entered into every day we ought to adhere to the decisions on the point where 
the courts have decided against a return; they have distinguished the cases from Sfeven- 
son v. Snow. We have seen, however, that no such distinction was made or attempted in 
Meyer v. Gregson which it is remarkable was not cited in this case, either by the counsel 
or the judges.”) Jt has been the course of evnstruction to divide such a policy as this into 
two parts. “As the courts have been anxious not to overturn Stevenson v. Snow, I 
should be unwilling to do what they have avoided.”--Thus plainly admitting, that unless 
the risk was divided by the court into two voyages, and the premium apportioned upon 
this ground, Stevenson v. Snow would be overturned. The court gave no judgment at this 
term, and early in the next recommended the parties to compromise, but the recommenda- 
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that forbids the division of an entire premium, is distinctly admitted, 
or necessarily implied ; nor does it appear that by the judges in Eng- 








tion not being followed, Eyre, Chief Justice, delivered his final judgment as follows :— 
“The verdict now stands for the return of the whole premium, al the question is, whether 
it shall stand for the whole, for none, or for a part? Jf fora part, Ido not know how we 
are to settle it—it must depend on there being or not being some rule to be found to dircet us 
in making the decision, Certain it is that if the ship had been lost in commyg round to 
Portsmouth, the underwriters would have been liable. It is not reasonable, therefore, that 
they should have been so liable without retaining a proportion. You should inguire 
whether there is any rate of premium among the underwriters from Hull to Portsmouth, 
and whether the insurance has ever been apportioned when there has been onl one insur- 
ance—without distinguishing the different risks in the policy, (meaning evidently distin- 
guishing them by different rates of premium.) “ We think the entire premium ought not 
to be returned. and therefore the present verdict must be set aside and the case go toa 
new trial.” The result of the new trial does not appear; but the language of the Chief 
Justice leaves no reasonable doubt that the court was determined that no part of the pre- 
mium should be returned, unless a rude for its apportionment could be discovered, and that 
in their judgment this rule was only to be discovered by showing what proportion of the 
premium was usual to be returned in similar cases. A usage, leaving the amount to be 
returned uncertain, would have furnished no rule to direct them in making a decision, It 
is to be remarked that the Chief Justice in this last opinion makes no reference to Sieven- 
son v. Snow, and this silence connected with his previous observations, is expressive and 
decisive. Such is the result of the English decisions. In the United States the only ex- 
press decision that seems to have a bearing on the question is that of Hendricks v. Com. 
Ins. Co, (8 Johns, 1.) The insurance was upon goods at and from Bristol to New York at 
an entire preinium, and the ship was warranted to have sailed on or before a day named 
in the policy, and as this warranty had not been complied with, the assured demanded a 
return of the premiums. The court held that the risks in port and of the voyage were 
distinct ; but as the underwriters would have been liable for a loss in port, had such oc- 
curred, there could be no return of the whole or of any part of the premium, and the learned 
Judge who delivered this opinion said, that it appeared from the case of Long v. Allen 
that the premium is only to be apportioned where usage has settled the rate of apportion- 
ment. It would be improper to close this note without referring more specifically to the 
diversity of opinion among the text writers upon the question discussed. Mr. Park sees no 
inconsistency ia the cases, but gets over the difficulty by supposing that the determination 
of the Judges in Stevenson v. Snow was governed by the usage. He omits, however, to 
explain how a usage which they rejected for uncertainty could have been made a fouuda- 
tion of their decision. In the result he seems to admit that the law is now settled that 
there can be no apportionment of an entire premium unless some usage is proved “to 
guide and direct the judgment of the court,” and no argument is required to show that a 
void usage can be no such guide, or that a usage uncertain as to the proportion to be re- 
turned, is void. (Park.. 8 ed., p. 798.) Mr. Marshall plainly admits that there is an apparent 
variance between Stevenson v. Snow and Meyer v. Gregson, but in effect denies the author- 
ity of the latter. (Marsh, 659.) Yet, if Meyer v. Gregson was wrongly decided, it follows 
that when a ship insured “at and from” is warranted to sail on or before a certain day, if 
the warranty is broken, the premium for the voyage must be returned, although there is 
no evidence to show its amount, or that sucha return has ever been made. It would seem 
therefore that Mr. Marshall must be considered as adhering to the doctrine that any con- 
tingency expressed in the policy divides the risks, and that such must have been his 
meaning in saying that Rothwell v. Cooke strengthened the authority of Sievenson v. Snow, 
Benecke expresses himself even more strongly than Mr. Marshall in favor of adhering to 
Stevenson v. Snow. He rejects absolutely Meyer v. Gregson not merely ws inconsistent 
with that case, but as overruled by the observations of Lord Mansfield in Tyrie v. Fiétcher, 
and the decision in Long v. Allan; that is, he misconstrues the last case, and forgets 
that the repurted observations of Lord Mansfield in the first preceded his decision in Meyer 
v. Gregson. Benecke, Ressetti, Vol. 5, pp. 171-2-8.) Mr. Phillips admits that the ques- 
tion when the risks may be treated as divisible, has “embarrassed the courts and been 
decided with some diversity of opinion ;” so that when we enquire what description of the 
risks is to be considered as evidence of the intention of the parties to divide them, we meet 
with “some perplexities and difficulties.” He evidently considers the law as still 
unsettled , but his conclusion is, “that the cases taken together do not seem to warrant the 
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land, it has at any time been seriously doubted.* In the United 
States there is a single case in which the Supreme Court of Massa- 
chusetts rejected evidence of a usage in support of a claim for a pro- 
portionate return of premium upon the ground that “ the usage of no 
class of citizens can be sustained in opposition to principles of law,+ 
but the error of supposing that a rule of law, by which the rights of 
the parties, would Ghoraios be governed, may not be superseded b 
— of an opposite usage is manifest and certain, and this solitar 

ecision, although not hitherto expressly overruled by the tribunal 
in which it was pronounced, is reduced to a nullity by the weight of 
the authorities to which it is opposed. Even in Massachusetts, it has 
been practically disregarded, since the very usage that it condemned 
still prevails and is now established. 

As the object in permitting evidence of a usage is to supply a rule 
for the apportionment of the premium in cases where none can be 
derived from the terms of the contract, it is not merely the fact, but 
the proportion, of the usual return that is requisite to be proved. A 
general usage for returning a part of the premium for a divisible risk 
not commenced, when it appears that the quantum of the return is 
varied according to the discretion of the underwriter, or an express 
agreement of the parties, so far from being admitted, as a guide to di- 





opinion that where an entire premium is stipulated for by the parties, the. return of any 
part of it can be claimed, if the underwriters have run any part of the risk, unless a usage 
to make such a return is clearly proved.” (2 Phill., p. 588 and 584.) The only difference, 
therefore, between us is, that the construction I give tothe decisions has led me to state 
affirmatively the opinion to which he inclines. The chapter on the Return of Premium in 
Mr. Arnould’s recent very able treatise, (4 Zreatise on the Law of Marine Insurance, 
Average, de., by Joseph Arnould, Hsq., London, 1848,) seems to me less full and satisfactory 
than any other portion of his work. He quotes all the cases on the question of the divisi- 
bility of the risks without any remarks on their discrepancy, and concludes with saying 
“that their general result seems to be that where no usage és proved to the contrary, an 
entire premium cannot be divided and apportioned, unless the risks are divided in the 
policy in such a manner as to show that tlie parties had distinct risks in contemplation,” 
(p. 1217, § 421,) evidently meaning that in the last case the premium must be apportioned, 
although no usage is proved. The learned writer, however, neither shows, nor attempts to 
show what provisions in the policy are to be construed as evidence that the parties had 
“ distinct risks in contemplation ;” yet, it is difficult to believe that he meant to sanction 
the position that any contingency specified in the policy divides the risks and makes it the 
duty of the court to apportion the premium, although neither the terms of the contract 
nor the evidence in the cause, furnish any rule to “guide and direct their judgment,”—a 
position which it is impossible to admit without saying that Meyer v. Gregson, Long v. 
Allan, and Rothwell y. Cooke, are not law. 

* Long vy. Allan appears to be the only case in the English Reports, and Pollock v. 
Donaldson (3 Dali., 510) in the American, in which the usage proved was the foundation 
of the decision, but the propriety of receiving such evidence and its conclusive effect is 
admitted nearly in every case in which a question as to the divisibility of the risk has 
arisen. In Long v. Allan, the admissibility of the evidence appears to have been denied 
by counsel, but Lord Mansfield does not even advert to the objection, and in overruling it, 
Mr. J. Buller erases the strong expressions—* Usage explains and even controls the 

olicy.” 
7 + Homer v. Dorr, (10 Mass., 26,) on the question, whether a usage may supersede a rule 
of law, (Vide Vol. I, See. II. pt. 1; § 47-8, p. 200-201; Note XIV, p, 244, and Note 
XX, p. 301. 
$ 2 Phillips, 541, 
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rect the judgment of the Court, is to be rejected as void for uncer- 
tainty. 

inte United States, the custom of considering successive risks as 
divisible, although covered by an entire premium, and of returning 
a part of the premium when a distinct risk is not commenced, prevails 
extensively ; and as the equity of such a return is manifest where 
the proportion to be returned may be ascertained by a reference to 
the usual settled rates of premium, there is little hazard in predicting, 
that, in these cases, the custom will soon become universal. In New 
York, it is so general, and has so long prevailed, that it is probably to 
be regarded as an established and imperative usage. Its application, 
however, is limited to cases in which no loss is claimed; and in these, 
the proportionate return is effected by allowing the underwriter to 
retain the usual premium on the risks that he has run, not by compel- 
ling him to return the usual premium upon those from which he is 
discharged. The distinction is not unimportant. An entire premium 
upon successive risks is frequently less than the aggregate amount of 
the usual premiums upon the same risks, when separately insured. It 
would be plainly unjust to deny to the underwriter in these cases the 
usual premium on the risks that he actually runs, since it is this pre- 
mium that he would have charged, had those risks been alone insured, 
as, in the event, proves to beathe fact.t 

§ 27. In closing this subject, a single question, upon which no 
express decision is to be found in the books, remains to be considered, 
namely, whether in all cases in which the risks are held to be divisi- 
ble and the insurance is on “ goods or freight,” the assured is not 
entitled vo claim a return of premium for “short interest,” in the 
same manner, and to the same extent, as if the successive risks were | 
separately insured? The ‘equity of such a return seems to be just 
as manifest, when it is certain that a definite proportion of an en- 
tire premium was considered by the parties to be applicable to a par- 
ticular risk, as where the risk is insured for the same sum at a sepa- 
rate premium, and in the United States, the general understanding 
and practice of the underwriters, it is believed, corresponds with this 
opinion. Thus if an insurance is made, say for $20,000 at an entire 
premium, upon “ goods,” and their proceeds, upon an outward and 
return voyage from New York to Liverpool, with a stipulation to 
return 1 per cent. of the premium, if no proceeds shall be ae 
although proceeds may be shipped upon the return voyage, and the 
contingency, therefore, upon which the stipulation depends, has not 
happened, yet if the value of the return cargo be less than the sum 
insured, there must be a proportionate return of the premium by 





* Stevenson v. Snow; Rothwell v. Cooke, sup. i : 

+ Suppose the usual premium from New York to Liverpool is 1} per cent., and 1 per 
cent. on the return voyage. If the voyage out and home is covered by an entire premium 
of 2 per cent., and the risk ends in safety at Liverpool, the underwriter returns not 1 per 
cent., but £ of 1 per cent,—that is, he retains the usual premium on the outward voyage 


and returns the nce, 
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which the return voyage was meant to be covered. If the value of 
the proceeds is only $10,000, there must be a return of} of 1 per 
cent., or, which is the same thing, of 1 percent. upon the deficiency 
in value. 

The ordinance of Louis XIV contains an express provision, that 
where goods are insured upon an outward and return voyage, (“pour 
Laller et retowr,”) if the vessel arrives at her outward port and the 
return voyage is not commenced, one-third of the premium shall be 
returned. The article is silent as to a proportionate return of pre- 
mium, if the goods shipped on the return voyage shall be of less 
value than the sum insured, but that by a just, if not necessary, im- 

lication, it sanctions such a return, in the unanimous opinion of the 
French jurists. In other words, they give the same construction to 
the policy that must have been given had the return voyage been 
separately insured, at one-third of the entire premium.* 


Depvuction or Onr-HatFr Per Cent. 


§ 27. It is an ancient and general rule that the underwriter when 
bound to make a return of premium, if no fraud or misrepresenta- 
tion can be justly imputed to him, is entitled to retain one-half of one 
per cent. upon the sum insured, or up that proportion of the sum to 
which the return relates. This rule is not applied where a specific 
proportion of the premium is returned by virtue of a stipulation in 
the policy; and like other rules of law, it may be superseded by a dif- 
ferent usage or by an express agreement of the parties, but, subject to 
these qualifications, it must still be regarded as the law in England 
and in the Uuited States, as well as upon the continent of Europe. 

The custom of allowing the underwriters to retain this proportion 
of the premium has prevailed from a very early period, and is, per- 
haps coeval with the origin of insurance.+ Itis recognized or affirmed 
in many of the foreign ordinances,} and for a long time was nearly if 





* Ordinance de la Mer, Art.6; 2 Valin, pp. 47, 48 ; Pothier, n. 185; 1 Emerig. ch. 3, 
sec. 2, p. 65. The same contruction is given to Art. 35 of the Code of Com. ( Pardessns 
Cours de Droit, d&c., tom. 3. n, 786, p. 287,) but this article is more explicit than the ordi- 
nance; it applies in terms to a deficiency of interest on the return voyage, “si le charge- 
ment en restour nest pas compléte.” 

+ Le Guidon eh. 2, art. 16. In commenting upon the article, Cleirac says, “Quand les 
assurances se trouvent frustratoires pour quelque cause que ce soit, l’asseuré doit suivant 
Yancienne coustume payer demi pour cent 4 ses assureurs, c'est dire, demy eseu pour 
chaque centaine d’escus asseurez, et a Ss. Vide also Le Guidon, ch ix, art. 12, 
2 Emerig. ch. 16, sec. 6, pp. 168, 169 ; 2 Valin, art. 37. notwithstanding the general testi- 
mony i.: favor of the‘antiquity of the custom, it is remarkable that no mention of it is found 
in the earliest of the foreign ordinances, that of Barcelona, which in terms directs the 
whole premium to be returned in all the cases in which the underwriter is discharged from 
the risk. (Ord. Barcelona of 1487, cap. 7. i 
* ¢ Ord. of Florence, n, 13, (2 Magens 8 ;) Antwerp, art, i4, 15, (2 Mag. 27 ;) Middleburgh 
art. 24, (9 Mag. 15 ;) Rotterdam, (2 Mag. 91;) art. 56, Amsterdam, art. 23, (2 Mag. 186 ;} 
— ie 8, (2 Mag. 188;) Hamburgh, tit. 6, art.1; Spain, (2 Mag. 34,) art. 13, 16, (2 

ag. 222. 
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not quite universal; but it is not probable that, at the present day, it 
is generally, or strictly, followed. It is believed that in the majority 
of cases, it is either not insisted on by the underwriters, or is ex- 
cluded by a provision in the policy. a the United States, at least, 
although the rule of law derived from the custom is not wholly abol- 
ished, the custom, as such, can no longer be said to exist. The rates 
of premium upon the usual risks have of late years been so greatly 
reduced that an allowance to the underwriter of one-half per cent., 
merely for his trouble in assuming the risks from which he is released, 
would be justly deemed disproportionate and extravagant. It would 
amount in many cases to one-half, and would seldom fall below one- 
fifth, of the entire premium. It is felt, therefore, by the underwriter 
as well as by the merchant, that its continued exaction would be un- 
just. In Boston, by a provision in the policy, the underwriter is allowed 
to retain ouly one-tenth of one per cent ; and in New York the insurance 
companies, for several years past, have practically relinquished their 
claim to any deduction whatever. I am unable to state whether any 
exact rule is followed in the other maritime cities of the Union; but 
it may be safely affirmed, that in all the full deduction of one-half 
per cent. is very seldom allowed or claimed. 

We are told that in England the underwriters at Lloyd’s still retain 
the usage ;* but as the rates #f premium have been greatly disminish- 
ed in England, as well as in the United States, it is probable that al- 
though the right to claim the deduction still exists, it is greately mo- 
derated in its actual exercise. It is probably not insisted upon, in its 
full extent, unless the risks, as extraordinary in their nature or dura- 
tion, are covered by an extraordinary premium, and in similar cases 
it is possible that the full deduction would still be made even in the 
United States. It certainly would be, when war risks are assumed. 
The usage, in New York, as superseding the general rule, has grown 
up in a time of peace, and it is to insurances against peace risks that 
its application has hitherto been confined. Hence, it could not be 
justly considered as binding upon the underwriters in a time of war. 

The propriety of allowing the underwriter to make the deduction 
which ancient usage has sanctioned, has been placed by different ju- 
rists upon different grounds. It is considered by some, in the light 
of a penalty on the assured, for his non-execution of the contract; by 
others, in that of an indemnity to the underwriter, a compensation to 
him for his care and trouble in negotiating the contract, valuing the 
risks and consenting to assume them ;t but neither view seems ex- 
actly just. The deduction exceeds the limits of a just compensa- 
tion, and, as a penalty, it must be wholly rejected, since the assured, 





* Stevens on Average, (Phil. ed.), 191; 2 Arnold 1238, 

+ Le Guidon, ch. 2, art. 16; Pothier, n.177; 2 Hmerig. 169; Marsh, 683 ; Arnold, 1238. 
The reason given by Mr. Marshall which Mr. Arnauld adopts cannot be the true ground of 
the rule as general, since it is only applicable when the voyage is broken up by the volun- 
tary act of the assured. 
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in breaking up a voyage, or relinquishing its further prosecution, is 
merely exercising a right that the law gives, and which, in the in- 
terests of commerce, he ought to possess. 

In the opinion of Pothier the deduction of one-half per cent. is only 
to be allowed, when the Te of the risks is owing to the 
acts or negligence of the assured. When it is plainly the result of ir- 
resistible force or inevitable accident, the return of premium, in his 
judgment, ought to be entire ; but Emerigon rejects this distinction, 
and contends that where the policy is not rendered void by the mis- 
conduct of the underwriter, he is entitled to make the usual deduction 
in all the cases in which a return of premium is due, with the 
single exception of that in which one-third of an entire premium 
is returnable, upon the ground, that the risk of a return voyage was 
not commenced. This is also the opinion cf later jurists, and is that 
which the terms of the Code de Commerce appear to have sanctioned.* 
Mr. Stevens in his valuable work on average seems disposed to adopt 
the distinction suggested by Pothier ;+ but however reasonable it may 
be thought, I can find no evidence that in England or the United 
States it has ever been followed in practice. 





WHITTAKER’S PRACTICE. 
SECOND EDITION. 


Practice and Preapine under tHe Cope, with appendix of forms, and 
TExT of CopEand Routes. By Henry Wurrraxer. Second Edition, 
in two volumes. New York: Printed for the author, and sold by 
the principal Law Booksellers throughout the State. 1854. 


The first edition of this valuable, and asit seems to us, only reliable 
work, has, as our readers are aware, been some time out of print, we 
are therefore pleased to see this second edition make its appearance. 

The present edition will be found to have been prepared with great 
care, and reflects great credit on its learned author; of the manner in 
which it has been arranged the author observes: 

“With a view to the greater convenience of reference the text has been arranged 
throughout in sections continuously numbered, each section containing a specific subject 
and these sections again subdivided into dependent titles: additions have also been made 
to the appendix of forms with a view to their greater completeness and ability.” 

A great portion of the work appears also to be re-written, and all 
the authorities since the passage of the Code to the time of going 


to a are cited in support of the propositions advanced in the 
work. 


We heartily recommend it to the profession, and doubt not but the 
work will be very extensively sold. 





® Pothier, n. 177, 178; Emerigon ut sup.; Bowlay Paty,,sur Emerigon, Tome 2, p. 203 
Code de Com. Art, 358, 359. 
+ Stevens on Average, (Phil. ed.) p. 191. 
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ADDITIONAL ALLOWANCE. 


A plaintiff in a foreclosure suit is entitled to 
an allowance in addition to his ordinary 
costs, although a tender may have been 
made before judgment, of the amount due 
on the mortgage with interest and costs 
to the time of making the tender. The 
New York Fire Insurance Co. agt. Burrell 
and o’rs. 252 


ADMIRALTY. 


Where a contract is made to tow at the risk 
of the master and owners of the vessel 
towed, the tug is responsible for the exer- 
cise only of ordinary skill and diligence, 
that is she is liable for any negligence. 
The Princeton Steam Tug. 

The ship Warren had lost her rudder, bow- 
sprit, foretop-gallant-mast, main-topgal- 
lant-mast, and had rigged temporary sub- 
stitutes. A pilot took charge of her 60 
miles outside Sandy Hook, bearing E.S.E., 
and navigated her to within 15 miles of 
the Hook, when a steamboat took her in 
tow. The ship had on board some sixty 

sengers, 

Held, Vhat the pilot was entitled to $100 
over and above the regular off shore pilot- 
age, on account of superadded responsi- 
bility, hazard and risk, resulting from the 
disabled condition of the vessel. The ship 
Warren. 257 
See Couuision. 


ASSIGNMENT. 
Effect of assignment—jurisdiction of the Su- 


rior Court. Auchineloss agt. Nott. 119 
See FraupuLent AssIGNMENT. 


BOND TO THE SHERIFF. 


Where a bond is executed to a sheriff by a 
deputy, and a third person as surety for 
the deputy, in an action by the sheriff - 
against such surety, to recover the amount 
which the sheriff has been compelled, by 
judgment, to pay for defaults of the de- 
puty, covered by the condition of the bond, 
the record of the judgment against the 
sheriff is prima-facie evidence in the action 
against such surety of the deputy’s de- 
fault, on its being proved that the deputy 
had notice of, and an opportunity to de- 
fend the suit against the sheriff, although 
the surety himself had no notice of it: 
Where the alleged negligence was in not 
levying an execution when the debtor had 
property to satisfy it, proof that the exe- 
cution was committed to the deputy, a 
recovery against the sheriff, and notice to 
the Meme of a suit against the sheriff, and 
payment by the sheriff of the judgment so 
recovered, prima-facie entitle him to re- 
cover against the deputy’s surety : 

The reasonable expenses of the sheriff in de- 
fending the suit against himself are also 
recoverable, 

A bond conditioned to indemnify the sheriff 
against all damages, costs, and charges to 

be imposed upon or demandable of the 

sheriff in consequence of the deputy’s de- 
faults, is an agreement to indemnify against 

a legal liability. Westervelt vy. Smith. 8 


CARRIER. 


Under a bill of lading from a foreign port to 
that of New York, the consignee being 
regarded as the owner of the fréight, 

Held, that the carrier was not bound to un- 





lade at a place selected by the consignee. 








874 


That when the carrier selects the place it | 
must be good, safe and proper. 


signee, would be equivalent to a personal | 
delivery. 

Where the carrier had selected a “spile | 
dock” for unlading a consignment of iron, | 
and, after landing a portion, was apprised | 
that the dock could not, with safety, be | 
burdened with more, and, notwithstanding | 


DIGEST OF CASES. 


The 
259 
That unlading there, with notice to the con- | Held, that where a steamboat exculpated 


to do so, up to the last moment. 
Steamboat Empire State. 


herself from all fault in a collision with 
a vessel under canvass, and it appeared 
that the collision had been caused entirely 
by a want of prudence and good seaman- 
ship on the part of the sailing vessel, the 
latter had no right to claim damages. The 
Steamboat Isaac Newton. 299 


a large quantity was superadded and the | Held, that where a steamer is chartered for 


dock gave way, 
Held, that the carrier was liable for all the 
iron lost. Zhe Bark Majestic. 100 


CHECK. 


The action was against the defendant, as en- 

dorser of a check payable at a bank in 

Connecticut on a day subsequent to its 

date, which was presented for payment on 

that day, and due notice of its dishonor 

given to the defendant. It was proved on 

the trial that it was the usage of all the 

banks in Connecticut not to allow days of | 
grace upon checks on time, and that by the | 
laws of Connecticut the allowance of grace 

is governed by usage. 

Heid, that evidence of the usage and of the 

law of Connecticut was properly admitted, 

and established conclusively the right of 

the plaintiff to recover. Bower et al. agt | 
Newell and o’rs. 231 


COLLISION. 


In cases of collision between steamboats, the 
one being properly officered and manned 
and the other not, where there is doubt 
on the evidence, such doubt is construed 
against the vessel not properly officered | 
and manned, where it appears that her 
engine was not reversed until upon the 
point of collision. 

Such presumption of negligence must be ex- 
plained by satisfactory testimony—and 
where the evidence as to the course of the 
two vessels, the moment before the colli- 
sion, was balanced, the Court referred to 
and was governed by the evidence of a 
disinterested bystander looking upon the 
occurrence. 

Steamboats meeting each other in parallel | 


a voyage and becomes in distress for- fuel, 
that the master assent to a supply pro- 
cured by the purser, who was only agent 
for the charterers, binds the vessel, not- 
withstanding the party prescribing the 
supplies was informed of the charter. The 
Steam Propeller, City of New York. 300 
See ADMIRALTY. 


CONTRACT. 


Consideration—pleading—demurrer. Rider 


and an’r, agt. Pond. 278 


COSTS. 


A plaintiff cannot be required to file security 


for costs, if permitted to prosecute in forma 
pauperis; nor permitted so to prosecute, 
if required to file such security. Flor- 
ence, by his Guardian, de, agt. Bulkley, 
adm’r. 28 


Notwithstanding the limitation implied in the 


title “ Of Civil Actions” prefixed to Part 
II of the Code, those provisions of that 
part of the Code which related to costs 
upon appeals, are applicable to appeals in 
special proceedings, as well as to those 
taken in civil actions, strictly so called. 
The People, ex relat, Davis vy. Sturie- 
vant. 86 


COUNTERCLAIM. 


A discontinuance by a plaintiff of an action 


on payment of costs, will not be permitted 
as a matter of course where a counterclaim 
Cockle agt. Underwood, 


is pleaded. 283 


DEATH CAUSED BY WILFUL ACT, 


OR BY NEGLECT OF DEFENDANT. 


courses and going in opposite directions| A complaint under the Statute of 1847, 


must each take the right, passing each 
other’s larboard sides. Zhe Steamboat 
Washington. 163 
A steamboat having a vessel under canvass 
in full view is held “ prima-facie,” respon- 
sible for steering clear of her. 

Under the circumstances, held that a steam- 
boat was wrong in persisting in her course, 
under the expectation that the sailing ves- 
sel would change hers; the latter not hay- 
ing given any indication of her intending | 





which gives an action to the personal re- 
presentatives of a deceased person, whose 
death was caused by the wilful act, or by 
the neglect of the defendants, must aver 
that the deceased left a widow, or next of 
kin, who sustained a pecuniary loss from 
his death. Such an action is properly 
brought in the name of the executor or 
administrator of the deceased. Safford, 
adm’r, &e., of Safford, agt. Drew and an- 
other. 150 
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DEMURRER. 


Te an action to recover a claim or demand 
which E. Z. had against defendants, and 
which had been sold and assigned to the 
| ear the complaint stated that the de- 

endants, on the 28th February, 1852, were | 
justly indebted to Z. in the sum of $7,964.36 
with interest thereon, for moneys, notes | 
and effects before that time had and re- | 
ceived to and for the use of Z, the parti- | 
eulars of which will appear on reference to | 
the annexed account, which is true, and | 
forms part of the complaint. That being | 
indebted he became liable to pay it to Z, | 
or his assigns, when thereunto requested, | 
and being so liable, they, as plaintiff is in- | 
a and believes, promised to pay it to | 

m. 

The complaint also avers assignment of the 
debt to plaintiffin trust, and that he has a 
right as owner to the debt or demand, and | 
prays judgment for tie amount of it. The | 


following is one of the items referred to in | ~ 


the account: 

“1851. Sept. 11—The notes received from 
Mercantile Ins. Co. for loss of steamer 
Union, $10,164 24,” 

Held, on demurrer, that the complaint did 
not contain a plain and concise statement 
of the facts constituting the cause of ac- 
tion and judgment on demurrer with liber- 
ty to amend on payment of costs Lienan 
agt. Lincoln and an’r. 29 

It is not a necessary averment in the com- 
plaint that plaintiffs are a body corporate. 

As a general rule, it is unnecessary to aver 
anything in the complaint that is not’ re- 
yg to be proved. The Union Mutual 

ns. Co. agt. Osgend and an’r. 85 | 
See Iysotvent’s Discnarce. 





DEVISE. 


Widow’s dower—election—parties to suit 
for the foreclosure of mortgages—effect of 
master’s deed. Lewis, resp, agt. Smith, 


appell, 1938 
DIVORCE. 


In asuit for divorce, a wife may appear by any 
next friend whom the court may appoint 
on her application, without giving security 
for costs. Thomas agt. Thomas. 274 


EVIDENCE. 


Under a libel against the vessel as forfeited 
for removing timber from public lands in 
Florida in violation of a statute of the Uni- 
ted States. 

Held, That the forfeiture could not be en- 
forced, except upon averment in the libel, 
and proof that the atts charged as a pub- 
lic offence were done by the master of the 


375 


That the confessions of the consignee of the 
vessel of his knowledge in the premises are 
not admissible to charge the offence on the 
owner or mate of the vessel. 

That if such proofs could be received, it was 
less doubtful upon the evidence whether 
the portions of land upon which the timber 
was cut, at the time belonged to the Uni- 
ted States, andif they did so, whether the 
consignee cut or removed the same there- 
upon, or acquired it knowing that fact. Zhe 
Schooner Cherokee. 33 

It is a general rule that evidence should con- 
sist of facts and not opinions. 

There are two distinct classes of cases in 

which the opinions of witnesses may be 

received, viz.: 

Cases involving questions of science or 

skill, or relating to some art or trade, in 

which experts or persons instructed in the 
particular science or art, and they alone, 
are permitted to give opinions. 

Cases in which it is impossible in language 

adequately to describe some object or scene 

material to the issue which has previously 
been presented to the personal observation 
of the witness. 

In cases where opinions are proper, all means 
of enlightening the jury by facts should be 
exhausted before resorting to opinions ; and 
where the testimony must necesarily con- 
sist of mingled fact and opinion, the facts 
should, as far practicable, be separately 
given, so as to reduce the matter of opin- 
ion which the testimony may contain, to the 
least possible quantity. 

The opinions of witnesses may be received 
upon questions of damages, as well as upon 
questions of value, when from the former all 
idea of the legal rule or measure of damages 
is excluded. 

Where, therefore. upon the appraisal of lands 

by commissioners under the General Rail- 

road Act a witness was asked: 

What in hisopinion would be the injury to 
2 portion of the appellant’s farm occasioned 
by the construction of the proposed road # 
and 
. What would be the diminution in value of 

another portion produced by the same 

means? 

Which questions were objected to and exclu- 
ded by the commissioners. It was held, on 
appeal, that both questions were proper, 
and a new appraisal was ordered. The 
Rochester and Syracuse Railroad Company, 
resp’s, agt. Budlong, appel. 46 

Where an agent employs another person to 
sell a note fer him, and such person effect- 
ing a sale makes statements to the purcha- 
ser as to the character of the note, and the 
sale is subsequently ratified by the princi- 
pal by receiving the proceeds, such state- 
ment may be given in evidence as part of 


1. 


2. 


bo 





vessel wilfully, or with knowledge of their 


culpability. 


the transaction attending the sale. 
Whether declarations made by a sub-agent 
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under such circumstances are to bave the | 
effect of an estoppel, in the same manner 
asif made by the principal.—Quere. An- 
derson v. Broad and or’s. 187 


EXAMINATION OF DEFENDANT. 


See Practice. 
EXECUTION. 


A Sheriff holding several executions against 
the same debtor, received at different times, 
cannot be reqnired to treat those first re- 
ceived as dormant, merely because the 
plaintiffs therein gave to the sheriff a writ- 
ten consent that he might adjourn a sale 
under them, for forty-seven days after their 
return day, there being no agreement giv- 
ing to the debtor a delay, or the use or be- 
nefit of the property in the meantime. 

A plaintiff, in a junior execution, cannot sus- 
tain an action for falsely returning it, nu/la 
bona, by merely proving that a judgment 
on which an older execution issued was 
confessed with intent to defraud creditors, 
that the sheriff was so notified, and was 
also notified that the proceeds of the pro- 
perty would be claimed on the junior exe- 
cution 

The sheriff is not bound to try the question of 
fraud, nor to decide at his peril which of 
the two creditors should have the prefer- 
ence, solong as heactsindifferently between 
the parties, and does not lend himself to ei- 
ther. If asheriff has notice of incontrover- 
tible facts, which would render it fraudu- 
lent, he is bound to treat it as fraudulent. 

The sheriff cannot defend an action for falsely 
returning nulla bona, by proof of a prior 
execution falsely 1 eturned, nudla bona. He 
can justify, under a prior execution, only 
by showing it executed, and the proceeds 
applied upon it, or by showing it unreturn- 
ed, and the existing power as well asa 
subsisting duty to apply the proceeds upon 
it. Paton pose Pa appell’s, agt. Westervelt, 
resp. 7 

Sze Venpor AnD PurcHaszr. 


FRAUDULENT ASSIGNMENT. 


A general creditor cannot maintain an ac- 
tion to set aside an assignment as fraudu- 
lent and void as against creditors. The rule 
that such an action can only be brought 
by a judgment creditor, has not been al- 
tered by the Code.—Newstadt and an’r 
agt. Joel, impleaded, &e. 148 

An assignment for the benefit of creditors 
gave an authority to the assignee to sell the 
property assigned “upon such terms and 
conditions as in his judgment” may appear 
“best, and most for the interest of the 
parties concerned.” 

Held, that these words, by a necessary im- 





plication, gave a discretionary power to 
the assignee to sell upon credit, and there- 
fore, according to the judgment of the 
Court of Appeals in Nicholson v. Leavitt, 
rendered the assignment, upon its face, 
frauduleut and void.—Schufeldt, rec’r, agt. 
Abernethy. 173 
When in an assignment for the benefit of cre- 
ditors the trust was, among other things, 
“as soon as reasonably practicable, with 
due regard to the rightful interest of all 
ages concerned, to convert into money 
y_ sales, either public or private, ‘or by 
collection, as the case may require, or as 
may, in the judgment of the assignee, 
his successors and representatives, be for 
the best advantage, all the real and perso- 
nal property,” &c., and to apply the pro- 
ceeds, cc., as directed in the assignment. 
Held, that such assignment was valid and 
not made with the intent either to delay 
or to defraud the creditors of the assignor, 
or to secure a benefit to himself at their 
expense.— Bellows agt. Partridge and an’r. 
219 


FREE BANKING LAW. 


The Free Banks have authority to discount 
or to buy at a discount the bonds, notes, or 
other evidences of the public debt of a 
State, as well as of the private debt of in- 
dividuals or corporations. 

They are not forbidden from giving their en- 
gagements on time, ebosthel such engage- 
ments are not adapted, nor intended, to 
circulate as money. 

They are not bodies corporate within the 
meaning of the Constitution or the General 
Banking Law. 

Nor are they snbject to penal regulations in- 
volving forfeiture or imprisonment, enacted 
in reference to corporations proper.—77a- 
cy v. Talmage, President of the North 
American Trust and canking Co. 802 


FUGITIVE SLAVE LAW. 


Held, that a commissioner acting under the 
act of Sept. 18, 1850, 9 of Stat. at large, 
462, (known as the Fugitive Slave Law,)} 
is in no legal sense a magistrate inferior to 
the Circuit Court. 

That the Court in appointing the Commis- 
sioners under the act acquires no super- 
visory authority over his or their proceed- 
ings. 

That the Commissioner is not even an officer 
of the Court. 

That no express authority is given to the 
United States to issue a writ of certiorari 
—that it is implied under the power to is- 
sue other writs necessary for the exercise 
of the jurisdiction. 

That the writ can only be awarded as aux- 
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iliary to the exercise of a judicial authori- 

ty over the case to which it is applied. 
That no act of Congress has delegated to 
the Circuit Courts power to issue the writ 
in the present case, and the Court could 
not grant the same if the case would have 
authorized it at common law.—ZJn the mat- 
ter of John Van Orden, a Fugitive Slave. 
162. 


HABEAS CORPUS. 


Under the treaty between Great Britain and 
the Uuited States, of 1842, for the recipro- 
cal rendition of fugitive criminals, the Act 
of Congress, passed August 12th, 1845, 
and the opinion in the case of Kane, 14 
Howard, 145. 

Held, that the requisition had been properly 
made through the executive of the United 
States. 

That the documentary evidence, before the 
United States Commissioner, of the pri- 
soner having committed the offence charged 
was sufficient, both in form and substance, 
to warrant the Commissioner’s commitment 
of the fugitive for extradition—ZIn the 
matter of Alexander Heilbronn. 65 


HUSBAND AND WIFE. 


Under the Statute of July 18th, 1858, rela- 
ting to suits against husband and wife for 
the debts of the wife before marriage, the 
judgment should be special, pursuing the 
anguage of the Statute. 

Where a marriage took place after the Sta- 
tute of 1848, depriving the husband of the 
right of acquiring the property of the wife, 
and the suit was brought after the Statute 
of 1853, upon a debt contracted in 1852, 
the husband was held exempted from lia- 
bility for such debts contracted by the wife 
before marriage, and before the Statute of 
1853. 

Held, that the creditor acquired no such 
vested right in a contingent liability of a 
future husband, when the debt was con- 
tracted so as to render the Statute of 1853 
inoperative. Foote agst. Morris and wife. 61 


INJUNCTION. 


Under the ordinances of 1849, proposals de- 
fective in substance ought to be rejected ; 
and the award of the contract made to the 
next lowest bidder whose proposal is per- 
fect. 

The amendment permitted should be strictly 
of matters of form. 

A proposal signed by O. & Co., is a defect in 
substance. And particularly a proposal 
accompanied with the consent of a single 
surety is substantially defective, and inca- 
pable of amendmert. 
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The Corporation cannot interfere in any 
given case, and render valid what, under 
the ordinances, is invalid. Their supervi- 
sory power can only be exercised oy dis- 
continuing the work altogether, and by re- 
fusing an appropriation. 

The remedy of a party to whom a contract 
should have been awarded is by an action 
for damages, not by an injunction against 
performance of the work by another. Russ 
and others, against The Mayor, Aldermen, 
cc., of New York City, and others. 88 

A Court of Equity has no power to restrain 
by injunction the publication of the pro- 
ceedings or evidence in another action, 
whether pending in the same or any other 
court. Wood against Marvine. 276 


INSOLVENT’S DISCHARGE. 


Demurrer to answer—validity of insolvent’s 
discharge where it is obtained in another 
State, dc. dc. Russell and others, against 
Harding. 216 


INSURANCE. 


Where the insurance is upon articles included 
within the usual memorandum in the 
policy, an actual destruction in specie of 
all the articles so insured must take place 
in order to entitle the insured to recover 
for a total loss. 

Held, that the now prevailing rule in Eng- 
land, as setiled inthe case of Rouz vs. Sal- 
vador, is inconsistent with the rule of law 
recognized in this State ; and the early de- 
cisions of the courts of this State re-af- 
firmed. 

Where the insurance was upon hides, and a 
large majority of them were destroyed by 
putrefaction consequent upon their being 
damaged by sea water, but a portion of 
them remained in specie and were sold in 
a port of necessity as damaged hides, held 
that the insured could not recover for a 
total loss. Depeyster and an’r, against 
The Sun Mutual Ins. Co. 45 

A clause in the terms of insurance annexed 
to a policy against fire, declared that 
“camphene, é&c., when used in- stores or 
warehouses as a light, subjects the goods 
therein to an additional charge of 10c. per 
$100, and premium for such use must be 
endorsed in writing upon the policy.” 

Held, That these words were not a conditional 
prohibition .of the use of camphene, but 
merely exempted the insurers from any 
liability for a loss resulting from such use, 
unless the additional charge had been paid, 
they created an exception, not a warranty. 

Held, Therefore, that as there was no evi- 
dence that the loss resulted from the use 
of camphene, and there being no other de- 
fence than a fraud of the supposed war 
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ranty, the plaintiff was entitled to judg-| warrant, is irregular and void where the 
ment. Westfall against The Hudson River| warrant contains no authority to enter it 
Fire Insurance Co. 210,| in the name of the assignee. 

A sole cestwi que trust, who, as such, will be | Where such bond and warrant is assigned, 
entitled to the whole or a definite portion| section 382, 883, 384, and 424 of the Code 
of the amount, for the recovery of which has no relation to the matter, and the as- 
the action is brought, is not a competent | — signee’s remedy is on the bond. 
witness for the plaintiff. To authorize the entry of judgment on a bond 

The construction and effect of a_policy insu-| and warrant of attorney, under the old 
rance made by a company incorporatedin | system, or under section 424 of the Code, 
Connecticut, are governed by the law of| the authority must be found in the war- 
that State. rant to enter it in the form in which it is 

A wager policyis a valid contract atcommon| _ proposed to enter it. 
law, and it must be presumed, until the | Semble, Such authority to enter it must 
the contrary is shown, that it is so by the! clearly appear in the warrant. Oakley agt. 
law of Connecticut. | MeCotter. 91 

An assignment or other instrument in wri-| See Execution. 
ting to which there is no subscribing wit- | 
ness when it comes from the possession of | : MANDAMUS. 


the person entitled to its custody. may be The relators made a contract with the cor- 

read in evidence, upon proof of its being |“ Horation of the city of New York, to do 

genuine, without proof of its actual exe-| 514 perform certain matters and things 

cution at the time of its date ; this, when saalaa in the contract. The contract, 

oui teaselanen of suspicion are shown, | jn accordance with the resolutions of the 
-P ease 

The assignee of a policy of insurance upon Seema Coenen, Sie agony oes I “a 

life, in trust for the wife of the assured aoe « ves Fy sovneel 4 Fe edie 4 ia. 

age toon : »| spector ; and the corporation, by a resolu- 

upon his death may maintainan action fot | Uon legally adopted cesta dhe Comp 

cabin. on | Brahe of an express trust troller to draw his warrants in favor - 

Neither the wife nor the personal represen- = te — Page te pad “The 

sein of the deceased are necessary) Qomptroller refused to draw the war- 
188 ‘ ‘ rants, assigning various reasons. 

Tue signe fo ale of apoley of in| og matin for anda in each cag 
own life, is entitled, upon the death of the Panini won, by th Pape aw Mgt pwd Bo 
assignor, to recover the whole sum insured, | oration for the amounts claimed by the 
tar fo ————— paid | relators. Held, that the oe of 

: PRR ae | the city of New York was a subordinate 

Every Policy of insurance upon life is valued; qdministrative officer, and, as sueb, had no 

is valend a8 the sum insured. Judgment | Nght to question Ge expemeney, pany, 
laintiff St. John agai + The Mutual | judiciousness or discretion of the legal acts 
Te Co Ee eee 98s | of the city government, and judgment ac- 

A mutual Insurance Company, incor rated | Oey SS SF Se See, see 
under the Act of the 10th of April, 1849, | ag ae’ f muninenin etanen O: SR, 
is taxable upon the amount of premium | a oar ” relat. Reynolds agt. Mago, 
notes taken on advance, as being part of | att canes tie 
its capital. Zhe New York City Insurance | E T 
Co. against The Mayer, Aldermen, é&c., of | maaan — Ae ‘ 
New York. 280 | The Marine Court has no jurisdiction to issue 

execution against the person, Z’he People, 

JUDGMENT. ex. relat, Corlis agt. Smith. 285 

The Marine Court in the city of New York 

The mere fact that a judgment confessed, is| has jurisdiction of the actions named in § 
confessed to secure as well a debt owing} 1, chap. 617, of the laws of 1853, only 
to a creditor other than the plaintiff,asone| where the damages claimed do not exceed 
owing the latter, does not render it frau-| $500. S- . 
dulent and void as against creditors. | Where such an action, in which the damages 
Paton and others, appels., agt. Westervelt,| claimed do not exceed $500 is brought in 
resp. 7) a Court of Record, the plaintiff can recover 

A Sulgment entered after the 1st of July,) no more costs than he would have been 
1848, on a bond and warrant of attorney,| entitled to had he brought the action in 
executed before the Code took effect, in| the Marine Court. ; : 
the name of the assignee of the bond and | But where, ir such an action brought in a 
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Court of Record, the damages claimed ex- 
ceed $500, if the plaintiff recover, his right 
to costs will be regulated by the Code.— 
Murray agt. Degross. 811 

A justice cannot be compelled to make a re- 
turn on an appeal unless the taxed costs 
and the return fee be first paid. 

Where a party has in good faith taken an ap- 
peal and omitted to perfect the same, the 
court can relieve the party on motion by 
permitting him to effect the same. 

The $12 allowance in the Marine Court forms 
part of the costs to be paid on appeal. 
Aldrich agt. Ketchum & Owens, 319 


MECHANICS’ LIEN LAW. 
The “ Act for the better Security of Mechan- 


ics, &e,” in the city of New York, passed | 


July 11th, 1851, is applicable to work 
done after the act took effect, although the 


contract was made before the act was | 
passed, and does not in this respect so alter | 
or impair the owner’s contract as to be | 


upon that ground unconstitutional. 

Zl seems that a payment made before the act 
took effect, though made before it became 
due—-and a set-off then existing—and dam- 
ages for the default of the contractor 
claimed by way of recoupment, are avail- 
able to the owner as a defence. 

Taking the note of the contractor for the 
amount of the work or materials does not 
deprive the claimant of hisright to acquire 
a lien under this statute, and such lien may 
be acquired by filing a notice with the 
county clerk before the note is. due, al- 
though the lien cannot be enforced until 
the money is payable. 

Where a defendant makes an admission in 
his. sworn answer, that admission may be 
taken most strongly against him on the 
trial. And a defendant will not be per- 
mitted to amend his answer cn the trial 
by retracting such admission, unless it be 
upon very clear proof that he has been 
misled or deceived, or acted under clear 
mistake.—WMiller et al. agt. Moore. 53 

In proceedings to foreclose a lien under the 
“ Act for the better Security of Mechan- 
ics, &e.,” passed July 11th, 1851, the court 
has power to add parties, if their presence 
is necessary, to enable the court to do com- 
plete justice. 

A prior lien-holder is not a necessary party, 
unless the plaintiff seeks to impeach or 
set aside his lien, or claims a higher 
equity. 

Where the plaintiff is a sub-contractor, or la- 
borer, or vendor of the contractors, and 
claims for money which he alleges to be 
due to him from the contractors, the latter 
are proper parties to the foreclosure, and 
will be ordered by the court to be brought 
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in, on the defendant’s application, upon 
proper notice. 

The application may be nade on the appear- 
ance of the parties in court, pursuant to 
the notice to appear, and on due notice 
of an intention to apply for the order, 
without waiting until the issue is joined 
between the owner and the claimant. 

The contractors may be made parties by 
an order of the court, and the service 
thereof with a summons to answer simul 
cum, &c., and a copy of the complaint. 

Quere—Whether the law would not be un- 
constitutional and void, if its administra- 
tion had not been committed to the court, 
with power to call in the contractors as 
parties,—as a law by which the contract- 
ors’ property is taken from them, without 
notice and without “due process of law,” 
—Sullivan, resp., agt. Decker and Brown, 
app’s. 109 

The claimant under the lien law, before he 

| can maintain an action against the owner, 
must show, that payment was due under 
the contract with the owner. 

Where the defendants offered to show, that 
they paid $350 on the contract before the 
lien was put on, and that after such pay- 
ment, which was more than was due by 
the terms of the contract, the contractor 
abandoned the contract; held that it was 
a complete defence, and that the Justice 
improperly excluded it. 

Wooprurr, J.—Quere—How far the mere 
fact that the money earned by the contrac- 
tor has not become payable, will operate to 
defeat the proceedings, where the owner 
himself commences the proceedings by re- 
quiring the claimant to foreclose—Spauld- 
ing and o’rs agt. King. _ 186 

Under an agreement, by the terms of which 
F. & W. were to erect upon a lot of ground 
then owned by H. a building of a certain 
kind and description, H. agreeing to ad- 
vance to F. & W.the sum of $1,300 to- 
wards the erection of the building, upon 
tho enclosure of which H. was to convey 
the lot to F. & W. for the sum of $1,700, 
and take from them simultaneously with 
the, delivery of the deed a bond and mort- 
gage to secure the said $1,700. Held, that 
H. was not the owner of the building with- 
in the meaning of the “ Act for the better 
Security of Mechanics erecting buildings 
in the city of New York.” Laws of 1830, 





p. 412. 
The case of MeDermot v. Palmer,-11 Barb., 
S. ©. R., holding the contrary doctrine, 


overruled.—Loonie and o’rs, appel’s, 
Hogan, resp. 


NEW TRIAL. 


agt. 
225 


- 


It is no ground for asking a new trial that ir- 
relevant or incompetent evidence was giv- 
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en by the prevailing party, when no objec- 
tion was made to the evidence on the trial, 
(and there is no proof of surprise or fraud,) 
although such improper evidence may 
have influenced the jury. 

The court may grant a new trial as well 
where the damages are inadequate, as 
where they are excessive, if the case be 
such as clearly to indicate that the jury 
have acted under the influence of partiali- 
ty, bias or —— judgment. 

Where the plaintiff recovered a judgment in 
an action for the defendant’s negligence, 
by which the plaintiff was injured and sus- 
tained serious bruises upon his mouth and 
face, and one of his teeth was broken off, 
and the jury rendered a verdict for ten dol- 
lars damages only. 

Held, that the damages were inadequate, and 
new trial granted on judgment of costs, 
unless the defendant prefers to consent 
that the verdict be modified by increasing 
the amount to one hundred dollars.—Rich- 
ards v. Sandford. 94 


OBTAINING GOODS UNDER FALSE 
PRETENCES. 


Vesting of title in bona fide purchases of 
goods obtained under false pretences. Key- 
ser agt. Harbeck and or’s. 201 


ORDER FOR EXAMINATION PENDING 
APPEAL IN MARINE COURT. 


See Pracrice. 
PENALTY. 


A contract contained a stipulation that if the 
urchaser should not perform the contract 

e should forfeit and Pay $500. Held that 
this was merely a penalty and not in the 
nature of a defeasance, and that there was 

a mutuality in the contract, notwithstand- 
ing this contract. Bage agt. Millard, and 
an’r. 57 


PETITION FOR DISCOVERY OF BOOKS 
AND PAPERS. 


See Practice. 
PLEADING. 


Injuries sustained by the tenant, from acts of 
the landlord, not amounting to an eviction, 
cannot be pleadedas raising counter claims 
in an action for rent. Jarvis agt. Gun- 


= 96 
The place of trial should be clearly stated in 
the complaint. An irregularity in omit- 
ting the place of trial in the complaint is 
not cured by reference to the summons. 
Merrell agt. Grinnell. 286 


In an action by the holder, against the second | 


endorser of a promissory note, a complaint 
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which states the making of the note, and 
sets forth a copy of it, and which also states 
that the payee and the second endorser, 
before the maturity, endorsed it, in writing, 
and that before it fell due, the plaintiff be- 
came and is now the holder and owner of 
it, is good in-substance, without a Fae 
averment that the second indorser deliver- 
ed it to the plaintiff The word endorse- 
ment, in common acceptation importing a 
delivery, the averment of an actual en- 
dorsement, and possession by the holder 
before maturity, are equivalent to an alle- 
gation that it was endorsed to the plaintiff. 
The two averments, are, together, suffi- 
cient, prima facie, to establish that the 


holder has a good title to the note. Gris- 
wold agt. Loverty. 316 
PRACTICE. 


Service of summons—privilege of non-resi- 
dent witness. Seaver agt. Robinson. 120 

There is no authority, under the Code or oth- 
erwise, to order the examination of a de- 
fendant in order to enable the plaintiff to 
frame his complaint. 

Such practice was unknow1 in courts proceed- 
ing according to the course of the common 
law. There were cases in chancery in 
which such a discovery was allowed to aid 
in framing a declaration at law. They 
were to discover parties or facts. 

The Code appears to pre-suppose a complaint 
served or prepared in every case.. The 
facility of amendment, both as to parties 
and facts, renders the practice, as in chan- 
cery, unnecessary. toche and an’r, agt. 
Farran. 121 

It is to be considered as the settled practice 
of the Superior Court, that a party may 
be compelled to produce books and papers 
at the trial, under the 890th section of the 
Code, by a subpena duces tecum, served in 
the usual manner. Held, upon consulta- 
tion with all the judges. 

There is a discretion in the judge to decide 
as to the necessity and extent of the pro- 
duction and inspection called for. 

The subpeena should be as specific as a notice 
under the former practice to a party to 
produce documents at the trial. Cases 
cited as to such notice. 

It appears that the rule at law in our State 
has been, that notice to produce a paper 
and a perusal of it, does not oblige the 

arty calling for it to use it in evidence. 
he English rule is otherwise. 

It seems that no use can be made of docu- 
ments produced under a subpana by the 
party, unless he is examined as a witness, 
although inspection may not compel the 





party to call him. Stalker and an’r, agt. 
Gaunt and others. 124 


, An application to produce books, &c., under 
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the Code or the Revised Statutes, where | 
the case is before a referee, cannot be al- 
lowed, where an affidavit is positive that 
the books contain no item which is not in 
an account rendered, and the account no 
item not in the books. 

But where the case is before a referee to take 
an account between parties as to whom the 
right and liability of accounting parties is 
established, (such as partners,) the referee 
may, by order, be empowered to make a 
general call for books, &c., according to the 
former chancery practice. The party, in 
such case, is not bound to be satisfied with 
the oath. He may examine the books him- 
self, subject to the general rule as to seal- 
ing up portions relating to other matters. 
Higgins agt. Bishop. 127 

A party who is to be examined as a witness 
previous to trial is to be compelled to at- 
tend, and is to be examined in the same 
manner as a witness examined. condition- 

This is regulated principally by the 
Revised Statutes. 

A summons, as therein prescribed, appears 
to be the proper mode of procuring the 
attendance under the 391st section of the 

ode. . 

Bembie, that a subpwna duces tecewm may is- 
sue under this section as well as under the 
90th. Jarvis agt. Clerk. 129 

A petition for a discovery of books and pa- 
pers should shew the character of the en- 
tries, and how they are material to the 
case; the nature and extent of the power 
of the Supreme Court before the statute 
of 1880, and afterwards before the Code 
observed upon. 

The proceedings under the statute being still 
in force, are to be governed by the rules 
of the Court of Chancery. 

Generally speaking, discovery of books, &c., 
should not be allowed where competent 
testimony is easily attainable to the facts 
by witnesses, much less when it can be 
obtained by the examination of the party 
as a witness. Stalker and an’r, agt. 
Gaunt and an’r. 132 

Production (or a sworn copy at defendant’s 
election) of a book containing evidence re- 
lating to the alleged agreement, and with 
similar agreements with others, to shew a 
custom. 

Objects of and cases under the rules of 1837 
and 1847 stated, and considered in relation 
to the Code. 

Distinction of cases under the three first of 
such rules, and the last, which is for dis- 
covery proper, and governed by the sta- 
tute. Perry and o’rs, agt. Rubel. 138 

A judgment was obtained in the Marine 

urt and a transcript filed with the Coun- 
ty Clerk, after which an execution was 
issued and returned unsatisfied. A sup 

«. plementary order was then taken out, and 





the defendant appeared and opposed the 


same on two grounds: ist. That he had 
appealed to the General Term of the Ma- 
rine Court, which appeal was undecided ; 
2d. That the plaintiff had instructed the 
sheriff to return the execution immediately, 
as there was no property to levy on. The 
defendant made an affidavit in which he 
stated that he had abundant property to 
satisfy the execution, but was not called 
upon by the sheriff for payment. 

Held, that the supplementary proceedings 
should be stayed until the appeal in the 
court below should be disposed of. 

Also, held, that the execution has been im- 
properly issued and returned. Order for 
examination discharged. Ritterband agt. 
Maryatt. 158 

The Court at Special Term has the power to 
enlarge the time for taking an appeal from 
a judgment to the General Term, Seely 
agt. Pritchard. 245 

The fact that a plaintiff is permitted to enter 
judgment on a verdict recovered, for the 
purpose of better securing the recovery, 
does not deprive a defendant of the right 
to move to set aside the verdict, ona case 
duly made and settled. 

Where a defendant, in an action on contract, 
dies pending the action, and it is continued 
by order of the Court, against his personal 
representatives, the plaintiff will recover 
costs against the estate of the deceased, if 
the verdict be one which would have en- 
titled him to recover costs of such defend- 
ant, had he not died. Benedict agt. Caffe 
and o’rs. 262 

In an action by a firm where one of the part- 
ners died during the pendency of the 
suit, and the practice under the Povised 
Statutes was adopted by making a eugges- 
tion of the fact on the record. Held, that 
section 121 did not conflict with the pro- 
visions of the Revised Statutes in that 
respect, and that the latter were still in 
force. 

The provisions of the Code apply rather to 
the cases mentioned in the 2d and 8d sec- 
tions of the same chapter in the Revised 
Statutes, and substitute a motion for the 
remedy therein provided by scire facias. 
Taylor and o’rs, v. Church, 156. 


PROMISSORY NOTE. 


A judgment by an endorsee against maker 
and endorser, which is paid by the latter, 
who takes back the note, does not merge 
the right of action of the endorser against 
the maker upon it; nor is the judgment 
res judicata between the two latter. 

C made a note payable to R or order, R en- 
dorsed to E and H, who obtained a judg- 
ment on it against the maker and endorser, 
The latter paid the judgment, took back 
the note and transferred it to the defend- 
ant, who set it up against a demand of 
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the maker upon which the plaintiffs sued 
as his assignees. Held, that it was a good 
set-off. 

The case of Prest v. Van Arsdale, 6 Halst., 
194, reviewed but not adopted. Kelsey 
and an’r, agt. Bradbury. 222 


RAILROAD. 


A judge who has tried a cause without a jury, 
is not bound to state in his decision all the 
facts of the case, as is necessary in a spe- 
cial verdict. 

He fulfils his duty by determining all the is- 
sues which, in his judgment, are mate- 
rial— 

Held, That the only material issues in the 
case under consideration were, Ist. Whe- 
ther the intended railroad in Broadway will 
be a public nuisance; and 2d, Whether 
the grant of the privilege of constructing 
this railroad was a fraudulent breach of 
trust— 

Held, That as the plaintiffs had failed to 
prove to the satisfaction of the Court the 
affirmative of these issues, they must be 
determined in favor of the defendants. 

An ordinance of the Common Council, secur- 
ing to certain persons the privilege of lay- 
ing down a railroad, and of transporting 
passengers thereon, in a public street, is not 
a law, but a grant, which, when accepted, 
becomes a contract. 

A a corporation cannot make a con- 
tract abridging its legislation or discre- 
tionary powers, as defined by its charter. 

The contract, when such would be its effect, 
if construed according te its terms, is not | 
valid, until revoked or repealed; but from | 
the original defect of power, and a viola- | 
tion of the Charter, is void in its origin. | 

A municipal corporation has no power to! 
create a monopoly; and every grant of 
an exclusive privilege, from the use of 
which a profit is to be derived, creates a | 
monopoly. 

A municipal corporation can neither create | 
powers in a joint stock association, nor ex- | 
empt it from the nr | rules by which | 
partnerships are governed. | 

The Common Conncil, under the amended | 
Charter, cannot make an absolute contract 





for work to be done ; but can only author- | 


ize such a contract to be made by the head 
of the proper departmeut. 

The mayor of the city has an absolute dis- 
cretion in the choice of the persons to 
whom licenses may be granted, as owners 
of carriages for hire ; and this discretion 
cannot be taken from him by any act of 
the Common Council. 

Held, That the ordinance of the Common 
Council, which granted to Jacob Sharp 
and others the exclusive privilege of lay- 
ing down and establishing a railroad in 
Broadway, violated on its face all the 
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principles above stated, and was, therefore, 
null and void. 

Judgment, without costs, in favor of plaintiffs 
and a perpetual injunction. The Atiorney 
General of the State of New York and or’s, 
against Zhe Mayor, de., of New York and 
or’s, (the Broadway Railroad grantees.) 17 


TRADE MARKS. 


The plaintiff was a manufacturer of steel 
pens which were put up for sale in boxes, 
The boxes containiny pens of the. first 
quality were labelled No. 303. Those con- 
taining pens of a greatly inferior quality 
were numbered 35. The complaint charged 
that the defendant was in the practice of 
removing the labels from the boxes last 
mentioned, and putting thereon the labels 
numbered 303, 

Heid, that this practice of the defendant was 
a fraud upon the public and upon the plain- 
tiff, and as such was properly restrained 
by an injunction. Gillott, resp., agt. Kettle, 
appel, 814 


VENDOR AND PURCHASER. 


Where the vendor of real estate who cove- 
nanted to sell the fee had only a life estate, 
as tenant by the courtsey, the title in fee 
being in his infant children, subject to 
such life estate. Held, that a complete 
performance of the contract could not be 
directed. 

It appearing that the state of the title was 
known to the purchaser and his legal ad- 
viser when the contract was made, and 
that they did not stipulate for a partial 
performance of the contract. Held, that 
the court would not decree a partial per- 
formance by directing a eonveyance by 
the adult defendant of his real estate. 

Heid also, that inasmuch as a conveyance by 
their father of his interest would injurious- 
ly affect the interests of the infant defend- 
ants, such conveyance would not be or- 
dered. 

The infant defendants were not proper or 
necessary parties; and, as to them, the 
complaint was dismissed with costs, 

The purchaser has an equitable lien in the 
vendor’s interest for the portion of the 
purchase money already paid, and may 

roceed in the action for its recovery and 
or damages. Bage agt. Millard and an- 
other. 57 

When by the express terms of a contract of 
sale, the title is not to vest in the pur- 
chaser, until the price is paid, the title of 
the vendor is not divested until payment 
made, notwithstanding time for payment 
is given by the contract, and there is a de- 
livery of the propeity when the contract 
is made, 

A creditor of the purchaser, who levies an 
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exectition against him on the a gg 
during the term of credit and seils it out 
and out, is liable to the vendor for its 
value, if the purchaser fails to pay within 
the term of credit given by the contract, 
when he sells with notice of the facts. 

A surety in an indemnity bond exetuted to 
the sheriff, to protect him against the con- 
veyances of such a levy and sale, and to 
fpdees him to sell notwithstanding the 
claim, is also liable, witheut evidence of 
any other interference in respect to the 
levy or sale. Herring agt. Hoppock. 167 

On a complaint for specific performance of a 
contract for sale by auction of real estate, 
it appeared by the evidence, that the clerk 
of the auctioneer, who was not present at 
the sale, signed a receipt for the deposit 
of ten per cent., required by the terms of 
sale, in the absence of the auctioneer. 
There being no other memorandum duly 
subscribed, it was held that the statute was 
not complied with, and the complaint was 
dismissed, but without costs, and the de- 
posit ordered to be returned to the pur- 
chaser. McQuade agt. Warrin. 250 


WAIVER. 


What is the nature uv! that which is called in 
law a waiver ? 

A waiver is not a contract, nor is it analogous 
to acontract. It requires no consideration 
to support it. ‘ : 

It bears a strong analogy to a gift. Like a 
gift it can only operate in presenti. An 
executory waiver is void, and may be 
persnerss any time before it takes ef- 
fect. 

A waiver also bears some analogy to a re- 
lease. Both, when effectual, operate to 
extinguish a right ; and both are void un- 
less the right released or waived is in esse 
at the time. A bare possibility, or right 
depending upon a contingency, can neither 
be released or waived. 

An agreement to waive a future right, if 
founded upon a sufficient consideration, is 
valid as a contract only, and has no effect 
upon the right itself. 

It cannot operate by way of estoppel so 
as to prevent the party from asserting the 
right. 

bn estoppel in pais is a rule of evidence, 
and not a mode of enforcing contracts. 

The following clause, therefore. added to a 
promissory note, to wit, “hereby waiving 
the benefit of all and every exemption of 

roperty from sale on execution under the 
fo of this State,” has no effect as a walv- 
er, because the right upon which it was to 
operate was not in esse at the time; nor 
does it estop the party from claiming the 
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benefit of the exemption as against an exe- 
cution issued upon a judgment obtained 
upon the note to which the clause was ap- 
pended.— Crawford, resp., agt. Lockwood 
appt. 105 


WILL. 


Where the testator purchased real estate, a 
deed was taken in the name of his wife, 
and a bond given by the testator and wife 
with a mortgage made by the wife upon 
the premises to secure a part of the pur- 
chase money, and the testator died leaving 
the bond unpaid, and having made a will 
by which he appointed his widow execu- 
trix, and she paid off the bond with the 
funds of the estate, and claimed to be cre- 
dited for the same in her account as exe- 
eutrix. 

~— that she was not entitled to such cre- 

it. 

Parol evidence is not admissible to show that 
at the time of making the bond and mort- 
gage and subsequently thereto the testator 
declared it to be his intention to pay off the 
bond, cancel the mortgage and give the 
real estate to his wife free from encum- 
brances. 

Where the testator gave directions to his ex- 
ecutor to sell and convert his real and per- 
sonal estate into cash, and out of the pro- 
ceeds to, invest $15,000, the interest of 
which was to be paid to his wife during 
her life, andin like manner to set apart 
$5000 for an adopted daughter, the in- 
terest of which was to be paid to her for 
life, and also to pay out of said proceeds a 
‘large number of pecuniary legacies, and no 
provision was made in the will that the 
$15,000 for the use of the widow was to 
be in lieu of dower. 

Held, that the legacies for life to the widow 
and adopted child were general legacies 
and subject to abatement with the other 
general legacies in the will. 

Held also, that no time being stated for the 
payment of the interest to the widow and 
adopted daughter, the widow was not en- 
titled to interest until one year from the 
date of letters testamentary, there being 
no express or implied direction in the will 
that the provision for her was in lieu of 
dower, and the widow having also a spe- 
cial legacy under the will and a right of 
dower in real estate of which the testator 
died seized; but that the adopted daugh- 
ter was entiéled to interest from the death 
of the testator, he standing in loco parentis, 
and there being no other provision for her 
maintenance.— Jn the matter of accounting 
Williams, executrixz, and Williams, execu- 
tor, &e., of Williams, ‘ 179 





